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Current Topics. 


Supreme Court of Judicature: Receipts 


Tue Account of Receipts and Expenditure of the High 
Court and the Court of Appeal for the Financial Year 1937-38, 
which has recently been published by H.M. Stationery Office 
(price 1d. net), contains several points of interest to’ which 
some brief reference should be made. In accordance with the 
suggestion made by the Committee on National Expenditure 
(Third Report, Cmd. 1922, No. 1589, pp. 16-19), the form of 
the account and the particulars included in it are designed 
to show how much of the cost of civil justice in this country, 
so far as it is administered by the Supreme Court, is covered 
by court fees. The expenditure in respect of the criminal 
business, which amounted for the year in question to £80,471, 
is therefore shown in a separate account. The account 
relating to civil business shows an excess of receipts over 
expenditure of £49,820, the respective figures being £977,796 
and £827,976. Principal items on the receipts side of the 
account are judicature fee stamps (£563,491), court fees 
taken in cash (£267,626), court fees payable out of funds in 
court (£39,544), and the credit representing interest on funds 
formerly belonging to the Court of Chancery (£47,409). As 
readers are probably aware, by 1869 the Court of Chancery 
was possessed of funds (stock and cash) amounting to nearly 
£4,000,000, which by the Courts of Justice (Salaries and 
Funds) Act of that year were transferred to the Commissioners 
for the Reduction of the National Debt, and were applied in 
cancelling Government Stock. In return the Treasury gives 
the court credit in its annual account for the amount repre- 
senting the dividends or interest which would have arisen 
from the stock transferred and from the stock and securities 
purchased with the cash transferred if the stocks and securities 
had not been cancelled. Under the Act the Consolidated 
Fund became liable pro tanto to the suitors of the court, and 
the Treasury was to make payments from time to time, if 
required, in aid of the cash balance of the court at the Bank 
of England; while the cancelled stock was to be reduced, 
for the purpose of the annual account, by an amount which, 
if sold, would have been sufficient to raise the sums so paid. 
By 3lst March, 1938, payments represented by stock to the 


2 


| for £169,024 and the third for £175,117. 


| to the King’s 


amount of £1,420,380 had been made by the Treasury in aid 
of the cash balance, and the cancelled stock, in respect of 
which the court is entitled to credit, stands at £2,517,965. 
The item of £47,409 previously referred to is the amount of the 
dividends or interest of the last-mentioned amount of stock, 
less income tax at the standard rate. 


—— and Expenditure. 

Various items of expenditure are grouped under three 
heads: Consolidated Fund Charges, Vote for the Supreme 
Court of Judicature, and Allied Services. Of these the 
second presents the largest total (£483,835), the first accounts 
The largest item 
in the second group is furnished by salaries, wages and 
allowances relating to the Royal Courts of Justice and Probate 
Registry, which amount to £315,734. Other subst antial items 
in the same group are salaries and expenses District Probate 
Registries (£61,673), salaries and expenses District Registries 
(£28,469), and Bankruptcy Department (£17,032). The 
Consolidated Fund Charges comprise judges’ pensions and 
judges’ salaries. The former, excluding pensions of Lord, 
Chancellors, and an estimated proportion attributable to 
criminal business, accounts for £28,160. Judges’ salaries 
relating to the Court of Appeal were £31,000, to the Chancery 
Division (excluding the salary of the Lord Chancellor) £30,000, 
Bench Division (excluding the estimated 
proportion attributable to criminal business) £64,226, and to 
the Probate, Divorce and Admiralty Division £15,638. 
Figures such as these are a timely reminder of the small 


| effect upon total expenditure of the number of judges, and 


point to the unwisdom of a course which has from time to time 
found favour in certain quarters of maintaining the numerical 


| strength of the bench at a point.below that which is in fact 


required for the speedy and efficient administration of justice. 
It may be noted in conclusion that the statement headed 
Public Departments : Gross and Net Cost” shows the net 
profit of the Supreme Court of Judicature as £9,137. 
the difference between £914,658 (or the amount derived from 
court fees previously referred to and certain other items 
including the Official Solicitor’s costs, brokerage, etc., fees) 
and £905,521 made up of the total expenditure (£827,976) 


This is 


exhibited by the civil business account and £93,262 in respect 
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of items such as the salary and pensions of Lord Chancellors 
and the amounts attributed to the criminal business of the 
King’s Bench Division, which for the reason previously 
indicated have been excluded from it. 


Principal Probate Registry: Photography of Scripts. 


THE attention of readers should be drawn to the contents of 


a departmental instruction issued on 28th February by the 
Senior 
scripts i Probate actions. Since Ist March, 1939, when 
para. 4 of the Supreme Court Fees (Amendment) Order, 1938 
(83 Sox. J. 18), came into operation, all copies of scripts filed in 
a Probate action are being produced by photography, and 
the former practice of typing and/or examination of scripts 
in the Registry has been discontinued, except in cases where 
the document itself renders reproduction by photography 
unsatisfactory. According to the instruction, when a copy 
of a script is required to be lodged in the Registry before the 
original script is given out (reference is made to * Tristram 
and Coote,” 17th ed., 1932, p. 494) or prior to the transmission 
of an original script to a District Probate Registry, the copy 
to be lodged shall be a photographic copy. The practice under 
the provisions of r. 75 of the Contentious Probate Rules in 
regard to scripts containing pencil writings must be continued. 
When a copy of such a script is required the original script will, 
whenever possible, be photographed direct, but in 
where direct photographic reproduction would be unsatis- 
factory, the copy to be issued shall be a photographic facsimile 
copy, and such copy shall be noted ** the words underlined in 
red appear in pencil on the original script.” The instruction 
“ Any amendments upon a script will be shown 
Pencil amend- 


cases 


continues : 
upon the photographic copy by underlining. 
ments will be shown in red underlining, and any other amend- 
ments by underlining in distinctive colours, and the copy 
will bear an explanatory note to that effect. No alteration 
in the size of the original documents will be permitted in 
respect of photographic copies of scripts and the negative 
copies are to be destroyed immediately after the positive 
copies have been issued.” It is also stated that the fees for 
copies will be taken in Room 23 as heretofore. We desire to 
express our indebtedness to “ The Law Society’s Gazette ”’ 
bring the foregoing information to the 


+ 


for belag able to 


attention of readers. 


Solicitors’ Accounts Rules, 1935: An Amendment. 

THE current issue of ** The Law Society’s Gazette ’’ draws 
attention to the fact that the Council of The Law Society 
pursuant to powers vested in it by s. 1 of the Solicitors Act, 
1933, has made a new rule in substitution for r. 6 of the rules, 
dated 8th June, 1934. The new rule, which has been approved 
by the Master of the Rolls, empowers the Council, in order 
to ascertain whether the said rules have been complied with, 
either on its own motion or on written complaint lodged 
with it, to require any solicitor to produce at a time and 
place to be fixed by the Council his books of account, bank 
pass books, statements of account, vouchers and any other 
necessary documents for the inspection of any persons 
appointed by the Council. Such person shall be directed to 
prepare for the information of the Council a report of the 
result of such inspection, and the report may be used as a 
basis for proceedings under s. 2 of the Solicitors Act, 1933. 
The rule provides that upon being requested so to do a solicitor 
shall produce such documents at the time and place fixed. 
Before instituting an inspection on a complaint made by a 
third person, the Council is to require prima facie evidence 
that a ground of complaint exists, and may require the 
payment by such person to the Council of a reasonable sum 
to be fixed by it to cover the costs of inspection and the costs 
of the solicitor against whom the complaint is made, and the 
Council is empowered to deal with any sum so paid in such 
manner as it thinks fit. 


egistrar in connection with the photography of 








The Evolution of the Police Courts. 

THE announcement of the closing on Saturday last of the 
police court for South-west London, preparatory to _ its 
reconstruction on lines more accordance with 
requirements, recalls attention to the gradual evolution of 
these court houses within the bounds of the Metropolis 
Nearly one hundred and fifty years ago, seven “ publi 
offices,’ which eventually became known as ~ police offices,” 
were established, at each of which three justices of the peace 
were required to attend daily, each justice being paid a salary 
of £400. These magistrates were seldom trained lawyers, 
and referring to this lack of technical acquaintance with the 
contents of the Statute Book, Sir Ropert PEEL, at a con 
siderably later date, said that among the justices sitting at 
these police courts, ‘* there were only three barristers, the rest 
were composed of a major in the army, a starch maker, thre 
clergymen, a Glasgow trader, and other persons who from 
their occupations could but considered utterly 
unqualified to perform the duties of magistrates.” But ere 
long a change was made, and the choice of magistrates for 
the London police courts became limited to members of the 
Bar of at least seven years’ standing. It is curious to find that 
among the early duties cast upon the justices was the appoint 
ment and control of the paid constables attached to each 
court ; but in time Commissioners of Police of the Metropolis 

almost exactly one hundred years ago—were appointed 
and they were charged with this duty, and thereafter, as the 
late Professor MAITLAND put it ~ the judicial and executive 
duties comprised in the old conservation of the peace fall 
apart, and we are left with learned magistrates and gallant 


in modern 


not be 


commissioners. 


Municipal Trading. 

THe Local Authorities (Enabling) Bill was rejected in the 
House of Commons last Friday week, but the measure was 
concerned with so important a principle that some indication 
of its purport and its reception by the House may be opportune. 
Mr. Leacu, who moved the second reading, drew attention to 
the fact that throughout the past hundred years the municipal 
corporations had taken over many trades which, he said, 
then began at once to lose the elements of trading and became 
public services. He cited activities relative to education, 
roads, sewage disposal, libraries and medical services, and 
urged that water and electricity services were fast losing th: 
commercial trading aspect and becoming public services. 
It extended the powers of local 


The Bill was permissive. 
including 


authorities to carry on certain new 
banks, milk and cream dealing, coal merchanting, 
shops and bakers, and the treatment of 
products. The Minister of Health was 
empowered by order to discontinue any of these businesses 
in the event of financial loss extending to three years. Under 
the provisions of the Bill, no authority with a population 
of fewer than 150,000 could open a savings bank, and no 
authority or group of authorities with fewer than a 50,000 
population would have any powers at all. Mr. GrirrirHs’s 
speech may be cited as indicative of the opposition to the measure 
from other than Government quarters. If the Bill became 
law there would, he said, be subsidised competition from tli 
local authority because there would be power to make good 
It would be quite possible for the 


businesses, 
Savings 
brick making, bread 
all manner of waste 


loss under a general rate. 
municipally owned business to go in for deliberate price-cutting, 
make good the loss from the rate until competitors were 
eliminated, and then resume trade. It would be 
grossly unfair that ratepayers should have to see their own 
businesses taken away from them by the assistance of thi 
very rate they paid themselves. The Bill was part of a 
tendency which the same speaker regretted. It was not, he 
said, only in municipalisation and nationalisation but every- 
where that more obstacles were being placed in the way of the 


normal 


small man and his business. 
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The Government View. 

Mr. Bernays, Parliamentary Secretary, Ministry of Health, 
declined to accept the contention that the measure introduced 
no new principle. The Bill suggested a reform of so wide a 
character that it was not suitable for private members’ 
If an individual lost money on an enterprise, it 
was his own money; but if a corporation lost money, it had 
to be made good by the ratepayers. Moreover, the Bill 
would gravely injure small traders. That might possibly be 
justified if the community benefited. But how, it was asked, 
would the community benefit from the Bill? He thought 
there was no evidence that local authorities wanted such a 
They had enough to do without becoming shop- 
keepers on a large scale. New responsibilities were being 
placed on them and any further work might not merely impair 
the efficiency of local government, but might produce some- 
thing like a breakdown in it. No case, it was intimated, 
had been made out for the Bill, which had no relation to the 
needs of the present time. Another objection to the measure, 
put forward by the same speaker, was the unfavourable 
effect it would have upon private enterprise, upon which 
the prosperity and standard of life of the country depended. 
In the result the motion for rejection was carried by 156 votes 


to 96. 


levislation. 


measure, 


Gaming Machines and Juvenile Delinquency. 


Mr. Basit L. Q. HENRIQUES, chairman of the East London 
Juvenile Court, recently made a strong appeal for legislation 
to deal with gambling at fun fairs and gaming machines 
with which, in his view, a good deal of juvenile delinquency 
is closely connected. He recalled that the Royal Com- 
mission on Lotteries reported in 1933 that it considered. 
gaming machines undesirable, and that the regulations 
required strengthening so as specifically to prohibit in fair 
vrounds, shops and other places of resort the use of automatic 
machines and like contrivances for playing games for a 
prize. No legislation had been introduced to implement the 
Royal Comimiission’s recommendations, and there had been 
an enormous growth of fun fairs since it reported. In 
Mr. Henriques’ view, if the country wished to stem juvenile 
delinquency there was need of immediate legislation to 
authorise local authorities to control fun fairs by licences, 
and at the same time clearly to define what was and what 
Was not a gaming machine. Nothing, he said, was more 
discouraging to the work of that court than the knowledge 
of its Impotence to put down what so definitely led to juvenile 
crime. ** Almost every week in this court,” it was said, 
“we have cases of children and young persons who admit that 
their offences are closely related to gambling at fun fairs, and 
to the gaming machines which still exist in cafés. I fully 
realise that the police are anxious to help suppress these 
evils, for like us they recognise them as such. But the 
police are legally almost powerless to act.” Mr. HENRIQUES 
described the increase in the growth of these fun fairs as 
startling. They caused crime because working boys gambled 
their earnings away in them and then stole in order to bring 
home wages. Youths and boys were allowed to spend as 
long as they liked in them, wasting money and time, and 
they became morally depraved by the associates they met in 
them. The foregoing remarks were made during the hearing 
of a case in which three boys were charged with stealing 
money from a gas-meter of a shop. The accused, who said 
that they took the money to play on a pin-table in a café, 
were placed on probation for a year. Agreement with the 
foregoing appeal for legislation has since been expressed by 
the general secretary of the National Association of Boys’ 
Clubs, and the secretary of the National Association of 
Probation Officers and of the Clarke Hall Fellowship. A 
letter from the learned editor of Stone’s Justices’ Manual in 
The Times of 15th March intimates, however, that the matter 
is capable of being dealt with under the present law. 





Recent Decisions. 

In Re Thackrah, deceased ; Thackrah v. Wilson (p. 216 of this 
issue), Bennett, J., held that a gift by will of “ five hundred 
pounds free of duty to the secretary or other proper officer 
(whose receipt shall be full and sufficient discharge) of the 
Oxford Group, whose offices are at present situated at 
Brown’s Hotel, Dover Street, in the City of Westminster,” 
and a provision for the payment of certain residuary income 
to the Oxford Group failed. His lordship intimated that it 
was impossible to say that there was in existence any associa 
tion of which the defendant could be described as being a 
proper officer or secretary, and that he could not find any 
where in the evidence that the Oxford Group existed purely 
for the purpose of the promotion of religion. 


In Williams, J. D. v. Williams, H. T. (by his Guardian) 
(The Times, 10th March), Laneron, J., held that a respondent, 
who had deserted his wife in 1933, and in 1934 had been 
certified as insane and since detained under care and treatment, 
had not deserted the petitioner for the statutory period within 
the meaning of s. 2 of the Matrimonial Causes Act, 1937. 
The wife’s petition for dissolution of the marriage was. 
therefore, dismissed. Drew v. Drew, 13 P.D. 97, distinguished 


In Kingston-upon-Hull Corporation v. Yuille (p. 216 of this 
issue) the Court of Appeal (Scorr, CLauson and pu Parca, 
L.JJ.) upheld a decision of Judge BANKs at the Kingston-upon 
Hull County Court to the effect that a doctor who used water for 
the purpose of (a) diluting medicines and (/) washing surgical 
instruments was using the water for domestic purposes 
and a claim by the corporation on the basis of the rate 
applicable to a druggist or dispensary was accordingly 
negatived. Leave to appeal to the House of Lords was 
granted. : 

In Jordan, R. A. v. Jordan, V. B. (The Times, 14th March) 
Sir Boyp Merriman, P., intimated that the institution and 
prosecution of divorce proceedings by a deserted spouse does 
not absolutely terminate the offence of desertion, but merely 
precludes the spouse from asserting that a period of desertion 
runs during the pendency of those proceedings. The continued 
absence of the other spouse could reassume the quality of 
desertion after the suspensory bar had been removed by thy 
termination of the suit, although there had been no subsequent 
resumption of cohabitation. On these principles the learned 
President granted the petitioner a decree nisi of divorce on 
the ground of his wife’s desertion for three years and upwards 
immediately preceding the presentation of the petition. 

. 


In Kawaski Kisen Kabushiki Kaisha v. Belships Co., Ld., 
Skibakselskap (The Times, 9th March) BRANson, J., held that 
the option of cancelling a charter-party “in case Japan, 
Norway, China, U.S.A., or any of the European powers should 
become engaged in war with any of these countries ’’ was it 
exercisable, in the event of a state of war, so long as the war 
continued, but only within a reasonable time (see Moel 
Tryvan Ship Co. v. Weir [1910] 2 K.B., at p. 855): and the 
learned judge upheld the umpire’s finding of fact that such a 
reasonable time had elapsed since the outbreak between 
China and Japan of “ war’—-in the sense decided by 
Gopvarv, J., in Kawasaki Kisen Kabushiki Kaisha of Kol 
v. Bentham SS. Co., Ltd. (82 Sou. J. 568). 


In Clarke and Another v. Bethnal Green Borough Council 
(p. 218 of this issue) Oxiver, J., held that the defendants 
in providing swimming baths for those who might not otherwise 
be able to enjoy facilities of the kind thereby afforded wer 
acting in pursuance of a public duty or authority and were 
accordingly, under s. | of the Public Authorities Protection 
Act, 1893, entitled to costs as between solicitor and client, 
having succeeded in an action brought against them by a 
child of thirteen, suing by her mother as next friend, in respect 
of personal injuries sustained while bathing as the result of 
alleged negligence on the part of their servant. 
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Outstanding Charges in Criminal 
Law. 


THE dismissal by the Court of Criminal Appeal of the appeal 
of the two defendants in the Clarkson Will Case (The Times, 
1st June 1938) once more emphasised a point which frequently 
arises in the criminal courts as to what is the practice which 
should be adopted when a prisoner, who is about to be 
sentenced after his conviction, desires further charges to be 
taken into consideration by the court in arriving at the 
appropriate sentence. 

In the case in question, both defendants had been convicted 
of conspiracy to forge and utter a will, and before sentence 
had been passed for this offence one of the defendants asked 
that the court should take into account in so doing a further 
offence of fraudulent conversion as a solicitor, which offence 
he then admitted. The learned Recorder refused this plea, 
and he based his refusal upon the ground that the further 
offence was of a different kind and nature from that of which 
the defendant had then been convicted, and that it might 
require an explanation in due course before some other judge 
(The Times, 30th March 1938). He accordingly sentenced him 
only in respect of the offence of which he had been convicted. 

This refusal, however correct in law it may be, may well 
give rise to a certain feeling of regret that this request could 
not have been granted ; as, in its result, it subjects a prisoner 
who is about to serve his sentence to the ordeal of witnessing 
the prospect of being tried for the further offence immediately 
upon his discharge from prison. It would obviously be more 
desirable from his point of view that, if possible, his sentence 
should include all outstanding charges, so that when he leaves 
prison after having served his sentence he may be able, as it 
has been stated in some of the cases, to start life “‘ with a clean 
sheet.” 

Although the tendency to-day is to encourage such a course 
whenever possible, there are certain definite principles which 
govern the matter and which may make its application 
inappropriate in a particular case. When these principles 


are examined it will be seen that the course which was adopted ° 


in this case followed the correct procedure. 

There have been a number of cases which have come before 
the Court of Criminal Appeal since its creation in 1907 which 
have laid down the practice to be applied in such a case, and 
a short survey of the position may be of interest. Inasmuch 
as the majority of these cases are to be found in the Criminal 
Appeal Reports, for the sake of brevity those which appear 
in this series will be cited in this article by reference only to 
the name of the appellant, and the Court of Criminal Appeal 
will be referred to as the Court. 

The practice itself appears to date from the year 1896, 
and it has its origin in a circular from the Home Office of 
20th August, which was addressed, not, as one might imagine, 
to judges, recorders and chairmen of quarter sessions, but to 
police authorities, chief constables and the watch committees 
of boroughs. This drew attention to the disadvantages of a 
prisoner being re-arrested at the prison gates on a charge 
similar to that for which he had just undergone sentence, 
committed within a different jurisdiction, and urged that 
whenever a prisoner was to be tried for an offence committed 
either before or in connection with another offence of a 
similar nature for which he had already been punished, the 
latter fact, as also any remarks made by the court that tried 
the previous case, should be brought to the notice of the court 
that is about to pass sentence: see Syres, 1 Cr. App. R. 172; 
see also Sullivan, 6 Cr. App. R. 4. 

Following upon this direction, it was stated by the Court 
that it is desirable that the police should always inform 
judges of known charges so that, if the prisoner consents, 
these may all be taken into consideration in the sentence, 
but it was pointed out that this is a question of propriety and 
not of law: Jones, 1 Cr. App. R. 196; see also Markham, 





2 Cr. App. R. 160. For this purpose, it has been laid down 
that a list should be prepared showing the places, dates and 
offences alleged with which the court of trial is asked to deal, 
and setting out also on which charges warrants have been 
issued, and this list should be filed both in the court below 
and in the Court: Hicks, 18 Cr. App. R. 11. Further, 
where a prisoner consents to other offences being taken into 
consideration, the dates of the warrants for these other 
offences should appear upon the shorthand note of the trial : 
Rex v. Poncher (1911), 75 J.P. 556. And when a court in 
passing sentence takes into account charges pending in another 
court, it is desirable that that other court should be informea 
of this fact before passing sentence for such other charges : 
Taylor, 19 Cr. App. R. 146. And, following upon a direction 
contained in a circular on the subject from the Home Secretary, 
a court, in passing sentence in a case where there are other 
offences, should state whether these have been taken into 
account in the sentence: Reg. v. Hyslop and Stevenson 
(1897), 61 J.P. 377. 

Coming now to the circumstances in which a court may 
take into consideration further charges, it had been laid down 
that it is always entitled to do so: Syres, supra, and it has 
been held that such a course is desirable : Taylor, 2 Cr. App. R. 
158. But it has been stated that such a course is not com- 
pulsory, and the Court has declined to lay down any rule that 
a judge in passing sentence is bound to take them into con- 
sideration, even at the request of the prisoner: Shapcote, 
3 Cr. App. R. 58; Smith, 15 Cr. App. R. 172. And this 
refusal to make such a course compulsory upon a court has 
received approval in a later case in which the Court, in sending 
a case back for trial with a direction that a prisoner should 
be asked to plead again to an indictment following upon a 
defect in the recording of his original plea, refused to make 
an order that the Court of Quarter Sessions was bound to 
take further offences into consideration in the event of the 
prisoner subsequently being convicted, although it was stated 
that the court might do so if it thought fit: Lloyd, 17 
Cr. App. R. 184. 

With reference to the power of a court to take this course, 
in a case which came before the Court in 1910, Lord Alverstone, 
C.J., had occasion to restate the principles which should govern 
the application of such a practice, and the ruling which he 
there gave somewhat restricts the freedom of action which, 
according to the headnote in Syres, supra, was enjoyed by a 
court before whom a case came for consideration. He there 
stated that there are certain conditions which must first be 
satisfied before a court is entitled to adopt such a course in a 
particular case. , 

In Maclean, 6 Cr. App. R. 26, he says, at p. 27: “ We have 
been asked for an expression of our opinion upon the proper 
course to be adopted when there is more than one charge 
against the prisoner when he is sentenced. It is very desirable 
that the prisoner should come out of prison with a clean sheet, 
and therefore that the judge should take into account all the 
charges in fixing the punishment. We are only dealing with 
cases where the prisoner admits that he is guilty of the other 
charges against him. When the offences are of the same 
character, and are admitted, whether there has been a com- 
mittal or not, the judge is entitled to take them into considera- 
tion, and should doso. Ifthe other charges are not admitted, 
the judge cannot take them into consideration. If they are 
admitted and there has been a committal, the judge should 
be satisfied that the prosecution consent to the other cases 
being taken into consideration, because it is possible that the 
prosecution may think it desirable that there should be a 
public investigation of the other charges. If the committal 
is in another county, and for a different class of offence, and 
the prosecutors in that county think that the charge should 
not be taken into consideration, the judge should not take it 
into consideration. It may be desirable that there should 
be a trial in each county; and even where the prosecution 
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consent to the other charge being taken into account, the judge 
must be satisfied that the public interest does not require 
any further investigation of the pending charge.” This 
authoritative announcement laying down these conditions 
was referred to with approval by Lord Hewart, C.J., in 
Lloyd, supra. 

It will have been seen, therefore, that the governing con- 
sideration in all cases is the question as to whether or not 
it is desirable in the public interest that there should be a 
further investigation of the further offences. If the court 
should be of opinion that it is so desirable, then these will 
not be taken into account, and the sentence will relate solely 
to the crime which is before the court. Apart, however, from 
this main consideration, as it was observed in Maclean, 
supra, and as it has been laid down in other authorities, there 
are certain conditions which must be fulfilled before other 
offences can be dealt with. These may be summarised as 
follows :— 

(1) The consent of the prosecution must be obtained : 
see Taylor, 19 Cr. App. R. 146. 

(2) The prisoner himself must assent to such a course being 
followed. If he denies, or does not admit any further offences, 
the court is not entitled to take them into account: Syres, 
supra; Edwards, 3 Cr. App. R. 59; Werner and Cookes, 
3 Cr. App. R. 93; Cooper, 10 Cr. App. R. 195; Bell, 16 
Cr. App. R. 56. And it has been laid down that, before : 
court is entitled to take this course, it should make it clear 
to the prisoner that if he asks that this should be followed he 
is to be taken to admit the truth of any further charges, and 
to plead guilty to them: Berkofsky, 25 Cr. App. R. 66. With 
regard to the proof of the fact that the consent of the prisoner 
has been given, it would appear that it is not necessary that 
a specific admission to this effect should appear on the short- 
hand note of the trial, but that it will be sufficient if it is clear 
that upon the facts, although it is not on the record, some 
such admission must have been made: Macdonald, 12 
Cr. App. R. 127, but it must be proved that the prisoner 
definitely assents, and it is not sufficient in order to prove 
consent to give evidence as to this which is merely hearsay : 
Griffiths, 23 Cr. App. R. 153. 

With regard to the question of consent, it may be mentioned 
that the Court has power to rectify the omission of the court 
of trial to obtain this, and upon the prisoner giving consent 
at the appeal to deal with the sentence so as to include any 
further offences: Hagreen, 7 Cr. App. R. 248; MacMillan, 
16 Cr. App. R. 3, but if no such consent is then forthcoming, 
the Court is equally debarred from dealing with them : Werner 
and Cookes, supra; MacMillan, supra, and the liability to 
be tried remains. Even if, however, the further offences 
were not mentioned in the court of trial by reason of the 
fact that they were not known, the Court upon receiving the 
prisoner’s assent may deal with them: Aleron, 2 Cr. App. R. 
152; Bradiey, 16 Cr. App. R. 114 ; see also Smith, 6 Cr. App. R. 
201. 

(3) The further offences must be of the same character as 
that for which the prisoner is about to be sentenced: see 
Syres, supra. Thus, a court cannot take into account a more 
serious charge such as a charge of forgery in passing sentence 
for false pretences: Greig, 4 Cr. App. R. 151; and in Lloyd, 
supra, the Court stated that a court was not bound, upon 
this ground, to take into account in a sentence for breaking 
and entering a further charge of false pretences. But it 
appears that in Smith, 15 Cr. App. R. 172, the Court allowed 
further charges of false pretences to be taken into account 
in a sentence for offences under the Debtors Act, a course 
which was not taken by the court of trial; see also Bradley, 
supra, a case of larceny and false pretences. 

(4) Unless the court possesses the necessary jurisdiction 
to try the further offence, it is not entitled to take it into 
consideration. Thus, a court of quarter sessions is not entitled 
to take into account a charge of forgery with which it is not 





competent to deal: Warn, 26 Cr. App. R. 115. In this 
connection it should be observed that a court in England 
should not purport to take into account offences triable only 
in some other country: Warn, supra, where the further 
offences had been committed within the jurisdiction of 
Northern Ireland. In dealing with the converse case, it may 
be mentioned that the courts in other countries appear to 
take a similar view, and decline to take into account offences 
committed in England. Thus, in Birkett, 6 Cr. App. R. 122, 
a court in Ireland declined to take cognisance of a further 
charge committed in Wales, and in Peace, 19 Cr. App. R. 58, 
a court in Scotland refused to consider an offence committed 
in England, and this course was followed in MacWilliam, 
21 Cr. App. R. 31. 


(To be continued.) 








Company Law and Practice. 


Ir has been suggested to me that the result of the number 
of the directors of a company falling 
below the minimum number fixed by the 


Less than the 


Minimum articles, though not below the number 
Number of requisite for a quorum, is not generally 
Directors. appreciated. This topic has been dealt 


with before in this column, but | think 
it may well prove of some interest again to review the 
position in such a case. 

It is of course a position that may frequently arise, for 
though it is not so common now as it used to be for articles 
of association to provide that the business of the company 
shall be carried on by not less than so many directors it is 
still extremely usual for there to be found an article which 
says that the number of the directors shall be not more than 
a particular number or less than some other number, and 
where the minimum number so fixed is comparatively large 
it will almost invariably follow that the quorum will be fixed 
at a lower number than the minimum number of directors. 

What we are therefore inquiring into this week is the result 
of the following circumstances existing: the articles provide 
that the directors shall be not less than five, that the quorum 
shall be three and the total number of directors in one way 
or another falls to four. 

The first proposition, which is one which can be asserted 
with confidence, is that if the articles do no more than fix the 
minimum number of directors, the directors cannot act as 
directors once their number has fallen below the minimum 
prescribed. The authority for this is Re Alma Spinning Co., 
16 Ch. D. 681, in which it was held that an article providing 
that the business of the company should be conducted by 
not less than five nor more than seven directors was 
imperative and not merely directory, and consequently that, 
a call made by the directors after their number had been 
reduced to four was invalid. 

Such a position will, however, seldom arise at the present 
time, for all well drafted articles will contain a provision 
that the continuing directors may act notwithstanding any 
vacancy in their body. Under such an article there can be 
no doubt that continuing directors can continue to carry on 
the business so long as a quorum can be made up, for the case 
of Re Scottish Petroleum Co., 23 Ch. D. 413, is an express 
authority to that effect. 

It was argued in that case that though the articles provided 
that two directors should constitute a quorum, that was only 
applicable where the board was properly constituted, i.e. 
by being composed of at least four, which was the minimum 
number prescribed by the articles, and that an article which 
was of the nature above indicated could not operate unless 
there was a board in existence consisting of the minimum 
number prescribed by the articles. The argument, however, 
was unsuccessful, and it was held by the Court of Appeal 
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that two directors, who under the articles formed a quorum, 
could validly act as the board of the company, although the 
remaining two of the original directors had previously retired. 

There is, however, one qualification to be made to this 
rule, namely, that it is essential, for an article, such as there 
was in Re Scottish Petroleum Co., to come into operation, 
that there should have been at one time a board composed of 
the minimum number. 

This appears to be so from the case of Re Sly, Spink & Co. 
[1911] 2 Ch. 430, where there were similar articles providing 
for a minimum number of directors of four and a quorum of 
three. Two persons named in the articles as first directors 
purported to appoint a third director and sought to justify 
that appointment under the article which empowered con- 
tinuing directors to act notwithstanding any vacancy in their 
body. It was said that the two original directors were 
continuing directors, inasmuch as they had not ceased to be 
directors, and dealing with that contention, Neville, J., says : 
‘I do not think that is a reasonable interpretation to put upon 
the words used in the articles. The expression is a familiar 
one and it applies to cases where the number of the original 
board has been reduced by death or otherwise, and in such 
cases those who are left would be entitled to conduct 
the business of the company.” 

The position, therefore, is this: if there is no article 
empowering continuing directors to act the directors have no 
power to carry on the business of the company if their number 
fails below the minimum fixed by the articles. If there is 
such a: article, so long as there has once been a properly 
constituted board, consisting of the minimum number, the 
continuing directors who constitute a quorum can carry on the 
business of the company. 

A further question, however, arises where the continuing 
directors fall below the number fixed by the articles as a 
quorum. To meet this difficulty Art. 83 of Table A, after 
empowering continuing directors to act notwithstanding any 
vacancy in their body continues, “ but, if so long as that 
number is reduced below the number fixed by or pursuant 
to the regulations of the company as the necessary quorum of 
directors, the continuing directors may act for the purpose of 
increasing the number of directors to that number or of 
summoning a general meeting of the company, but for no other 
purpose. 

It is extremely advisable that the articles of the company 
should contain such a provision, for it makes the position 
absolutely clear, and in the absence of such a provision there is 
a doubt whether or not a power for continuing directors to 
act, notwithstanding any vacancy in their body, would extend 
to a case where that number had fallen below that necessary 
for a quorum. : 

In one case at least the continuing directors, or a sole 
continuing director, has power to act, although there is no 
available quorum of directors, namely, where the regulations 
of the company provide that, if any director cease to be a 
director the remaining directors may elect in his place some 
other person to be a director. That was exactly the position 
in Channell Collieries Trust v. Dover, etc., Railway [1914] 
2 Ch. 515, and it was held that a single director could fill 
vacancies caused by the retirement of other directors although 
a quorum was two. 

That, however, is a somewhat special case, and the director 
was not purporting to act under some article empowering 
continuing directors to act, notwithstanding any vacancy in 
their body. When it is an article of that sort, under which 
directors who cannot form a quorum purport to act, the result 
is doubtful. There are only two cases which touch on the 
point, and though not deciding it, they suggest that directors 
in such a position would be unable to act as a board. 

In Owen & Ashworth’s Claim [1900] 2 Ch. 272, the articles 
provided that the number of members of the council of 
administration of the company should be not less than 





three, that the continuing members of the council might 
act notwithstanding any vacancy and that the council might 
determine the quorum necessary for the transaction of 
business. The board was reduced to two, but it was held that 
no quorum had ever been fixed, though it was suggested by 
the liquidator of the company that it had been fixed at 
three. 

A claim against the company by one Whitworth was 
argued at the same time, and the substantial question between 
him and the liquidator was whether or not there had been 
a council of administration capable of acting at the time 
when it had been reduced to two members. The report 
states that the liquidator was unable to prove that tie 
quorum of directors was ever fixed at three, and Whitworth’s 
claim to prove was accordingly allowed. This appears to 
suggest strongly that had the liquidator been able to show 
that the quorum had been fixed at three, once the number of 
directors had fallen below that number there was no council 
of administration of the company capable of acting. 

A somewhat similar case arose in Newhaven Local Board v. 
Newhaven School Board, 30 Ch. D. 351, namely, could a local 
board validly act for the purpose of appointing additional 
members where its members had fallen below the minimum 
number, and also below the number fixed for a quorum. 
The relevant provisions in the regulations of the board 
were: (1) that any casual vacancy occurring by death, 
resignation, disqualification, failure duly to elect members 
or otherwise in a local board shall be filled up by the local 
board out of qualified persons within six weeks . . . and 
(2) the proceedings of a local board shall nct be invalidated 
by any vacancy or vacancies among their members 
or in the election or selection or qualification of any members 
thereof. 

It was held by the Court of Appeal, first of all, that the 
board could not act under the first of the regulations above 
referred to, where their number had fallen below that fixed 
for a quorum, and secondly, that the difficulty was cured 
by the second of the regulations. 

On the first point, it will be noticed that the decision 
appears to be in conflict with the decision in the Channell 
Collieries Trust Case, and it is of interest to observe that in 
that case no reference was made to the Newhaven Case. 
However, the relevant words were quite different and it must, 
no doubt, be a matter for construction in each particular 
case. 

No certain rule can be extracted from the cases I have 
referred to, but they do at least show that the articles of a 
company should not only provide that the continuing directors 
may act notwithstanding any vacancy in their body, but shoald 
also define their powers when that number falls below that 
fixed for a quorum. In the absence of any such provision, 
it must be a matter of doubt whether they will be able to 
do anything at all, though this question must depend to some 
extent on the construction of the articles as a whole. 
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A Conveyancer’s Diary. 
THE provisions of the L.P.A., 1925, and the L.P. (Amend.) A., 
1926, with regard to the automatic merger 
Automatic of mortgage sub-terms in the leasehold 


Statutory reversions expectant thereon, are of import- 
Merger of ance, and, perhaps, not always borne in 
Mortgage mind by those who may be affected by 
Terms. them. 


Section 89 (1) of the L.P.A., 1925, 
provides that when a term of years absolute has been 
mortgaged by another term of years absolute limited thereout 
or by a charge by way of legal mortgage and the mortgagee 
sells under his statutory or express power of sale— 

‘(a) the conveyance by him shall operate to convey 
to the purchaser not only the mortgage term, if any, but 
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(unless expressly excepted with the leave of the court) 

the leasehold reversion affected by the mortgage, subject 

to any legal mortgage having priority to the mortgage in 
right of which the sale is made and to any money thereby 
secured, and thereupon 

(b) the mortgage term or the charge by way of legal 
mortgage, shall merge in such leasehold reversion or be 
extinguished unless excepted as aforesaid.” 

I may observe, in passing, with regard to sub-cl. (a), that 
no indication or guidance is given as to the grounds upon 
which the court may give leave. Presumably the court would 
consider any onerous covenants which the result of the merger 
of the mortgage term would impose upon a purchaser. But I 
do not know. Then also I do not understand the meaning 
of the expression “the leasehold reversion affected by the 
mortgage.’ In the cases to which s. 89 applies, the leasehold 
reversion is not at all ** affected by the mortgage.” 

Sub-section (3) enacts that where any such mortgagee 
acquires a title under the Limitation Acts, he or the persons 
deriving title under him may, by deed, declare that the 
* leasehold reversion affected by the mortgage” and any 
mortgage term affected by the title so acquired shall vest in 
him free from any right of redemption which is barred, and the 
same shall vest accordingly and the mortgage term. shall 
merge in the leasehold reversion. 

That provision leaves it to the mortgagee who has acquired 
a title under the Limitation Acts to keep the mortgage term 
alive or not, as he pleases. That, however, is considerably 
modified when there is a nominal reversion and the mortgagor 
is made a trustee thereof for the mortgagee. In such cases it 
is important to consider the provisions in the Ist Sched., 
Pt. I, of the L.P.A., 1925, and the amendment made by the 
LL.P. (Ameud.) A., 1926. 

Paragraph 3 of Pt. II, so far as material, reads : 

3. Where immediately after the commencement of 
this Act any person entitled, subject or not to the payment 
of the costs of tracing title and of conveyance to require 
a legal estate (not vested in trustees for sale) to be conveyed 
to or otherwise vested in him, such legal estate shall, by 
virtue of this part of this Schedule, vest in manner 
hereinafter provided. — 

By reason of that and of para. 6 (d) where there is a mortgage 
hy sub-demise and the mortgage contains a trust of the nominal 
reversion and the mortgagee acquires a title under the 
Limitation Acts, the mortgage term would merge in the 
reversion and consequently the mortgagee would become liable 
under the covenants in the head lease. 

Some relief from such liability is afforded by the L.P. 
(Amend.) A., 1926, which adds to s. 7 of Pt. II a new sub- 
clause (m), the effect of which is that nothing in Pt. IT of the 
Schedule shall operate : 

‘(m) To vest in any person any legal estate affected by 
any rent covenants or conditions, if before any proceedings 
are commenced in respect of the rent, covenants or condi- 
tions, and before any conveyance of the legal estate or 
dealing therewith inter vivos is effected, he or his personal 
representatives disclaim it in writing signed by him or 
them.” 

This seems rather hard upon mortgagees who most likely 
would not think anything about the matter until some 
proceedings were commenced against them. 

The importance of these provisions is shown by the decision 
in Peachy v. Young [1929] 1 Ch. 449. 

The facts in that case were that A in 1926 had become 
entitled to a sub-term in certain mortgaged leasehold premises. 
The mortgage, which was by sub-demise, was made in 1848, 
and contained a trust of the nominal reversion of three days 
and a covenant to convey it if required. In the head lease 
there were covenants for repair. The plaintiff in the action 
(a successor in title of the original lessor) claimed against 
the defendant A (who had acquired the mortgage term 





by purchase) damages for breach of the covenant for 
repair in the head lease. It appeared that the nominal 
reversion had never been got in by any one, and A denied that 
as there was no privity of estate between him and the plaintiff, 
he could be held liable under the repairing covenant in the 
head lease. It was contended by the plaintiff that having 
regard to the fact that A, by reason of the covenant for assur- 
ance of the nominal reversion contained in the mortgage, 
was a person “ entitled to require a legal estate to be conveyed 
to or otherwise vested in him” under Sched. I, Pt. IT, para. 3, 
of the L.P.A., 1925, such legal estate, being the nominal 
reversion, vested in him under para. 6 (d) of Pt. II, and 
rendered him liable under the repairing covenants in the 
lease. 

It was held by Tomlin, J., that A was liable under Sched. I, 
Pt. II, paras. 3 and 6 (d), of the L.P.A., as a person entitled to 
require a legal estate to be conveyed to him and on the facts 
that he had not availed himself of the power to disclaim 
afforded by the L.P. (Amend.) A., 1926. 

That case should be a warning to mortgagees. 








Landlord and Tenant Notebook. 


Wnuar is the position when the grantor under an executory 
contract for a lease finds he has no title 
Intending to grant what he has promised ? I think 
Lessor’s Duty it is right to say that no satisfactory 
as to Title. answer could have been given to this 
question before the decision in Stranks v. 
St. John, infra, in which sundry older authorities with some 
bearing on the nature of the question were reviewed. 

The most useful of these was Roper v. Coombes (1827), 
6 C. & P. 534, though its facts were somewhat peculiar. 
On 31st March, 1826, the defendant agreed to let the plaintiff 
a public-house for twenty-one years from Michaelmas of 
the same year, the consideration being a sum of £1,000: 
of this, £10 was paid at once, £90 was agreed to be paid on 
13th April, the balance on possession. No time was fixed 
for completion. The 15th April passed without further pay- 
ment, and when the defendant asked for it the plaintiff's 
solicitor asked him for his title. The defendant said he 
need not show title till the 29th September. Thereupon the 
plaintiff gave notice rescinding the agreement and sued for 
the £10 paid as money had and received to his use. The 
court looked upon the matter as one of construing an agree- 
ment which lacked precision: Lord Tenterden, C.J.’s 
judgment shows this. “It was but reasonable that the party 
should not pay so large a sum as £90 without knowing that 
the defendant had power to complete his part of the 
contract Under such circumstances, I think that the 
plaintiff was entitled to rescind the contract.” 

This construction of the terms of a peculiar bargain does 
not in itself throw much light on the problem mentioned in 
my opening sentence; but the report also shows that Lord 
Tenterden had interrupted the argument of counsel to ask : 
“Ts not the contract in this case for the sale of a lease ?” 
The “ circumstances” referred to in the judgment would 
include this interpretation. 

Before coming to Stranks v. St. John, it will be useful 
to recall the decision in De Medina v. Norman (1842),9M. & W. 
820, in which an intending (mesne) lessor, suing for breach 
of an agreement made on a 21st March, for a lease for twenty 
one years from the 24th June following, demurred to a plea 
that he had no good title at the time of the agreement. 
Abinger, ©.B., said: ~ It may be that the plaintiff was not 
possessed of the term on the day of the agreement being 
entered into; but that is unimportant, if he was possessed 
of it on the day when he was to execute the lease to the 
defendant.’ The plea, it was pointed out, did not traverse 
the allegation in the declaration that the plaintiff was ready 
and willing to grant the lease on the 24th June. 


3 
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This gave some indication of what the position was In 
normal circumstances ; and when another demurrer came up 
for argument in Stranks v. St. John (1867), L.R. 2 C.P. 376, 
the opportunity was taken by Willes, J., of reviewing existing 
authorities, which his lordship considered to be in accordance 
with reason and good sense. In the case before the court 
the plaintiff had, on the 3rd June, 1862, agreed to take a lease 
of land from the defendant for a term of seven vears from 
the 29th September following. It is not stated when the 
action for breach of this agreement was commenced, but 
having regard to the date of the report it is likely to have 
been after the date fixed for the commencement of the term. 
The plaintiff's declaration alleged that the defendant had 
never had any right or title to grant a lease, and the defendant 
demurred on the ground that there was no implied agreement 
that the title was vood. 
Lord Tenderden’s question in Roper v. Coombes, his lordship 
held that meant a “ valid lease. 

Jut, as has since been pointed out (in Baynes & Uo. v. 
Lloyd & Sons [1895] 1 Q.B. 820) as by demurring the defendant 
admitted that he had not had a good title either when the 
agreement was made or when the lease was to have been 


Applying the principle which underlay 


‘lease ”’ 


sranted, the ruling does not lay down (as the headnote to the 
case unfortunately suggests) that anyone who agrees to grant 
a lease has at the time of the agreement a good title. On the 
contrary, the true effect is that he undertakes to have a good 
title when the time comes (see De Medina v. Norman, supra) ; 
and it is in this respect that the decision harmonises with 
Lord Tenterden’s For while at 
first sight it would appear to be at variance with the actual 


aforementioned observation. 


decision in Roper v. Coombes, reconciliation is easily effected 


unusual circumstances of the older case are 
remembered. Such reconciliation can take this form: N« 
warranty that the intending grantor has a good title at the 
will be implied in an_ executory 
but if the agreement calls for any 


made otherwise than by way of 


when the 


time of the agreement 
agreement for a lease; 
substantial payment to be 
deposit before execution, the intended grantee is then entitled 
to be satisfied that the payee will have the right to make the 
grant. 


’ 


This accords with De Medina v. Norman, supra. 

The measure of damages to be warded for breach of t] e 
warranty of title has to be sought in Bain v. Fothergill (1873), 
L.R. 7 H.L. 158, the important decision which distinguished, 
once and for all, damages for breach of warranty of title to 
land from damages for breach of warranty for title to goods. 
The facts were, shortly, that the defendant, who should 
strictly .be called the intended assignee of the term of a 
mining lease, agreed to sell his interest. The consent of the 
lessors was required to any assignment, and it had been 
applied for but not secured when the defendant agreed to 
purchase, but, as Pollock, B., said in his judgment, the 
necessity for consent “never crossed his mind” when he 
agreed to sell to the plaintiff. All negotiations for consent 
having broken down because the lessor demanded and was 
refused a duplicate of the covenant, to be executed by the 
assignee, the action was brought; and the question with 
which the House of Lords had to deal was whether damages 
were recoverable ** for the loss of the bargain.” They held, 
approving the much older Flureau v. Thornhill (1775), 2 W. BI. 
158, that no such damages could be awarded when the vendor, 
without default on his part, failed to make title. 

Some of the judgments suggest that only fraud on the 
intending grantor’s part could justify damages exceeding the 
expense to which the intended grantee has been put ; but this 
is not borne out by careful perusal, especially when the 
These were that title to land 
hence 


reasons given are examined. 
is a matter about which mistakes may easily be made 
there is no departure from the fundamental Hadley v. 
Bazendale principle of what both parties contemplated ; the 
grantee knows that there may be a flaw. Secondly, land is 
not usually acquired with a view to being at once disposed 





of at a profit. In these two respects an agreement for the 
acquisition of an interest in realty is to be contrasted with a 
sale of soods under which the vendor is to be expected to 
know whether the articles are his or not and to know that the 
intends to resell them. It was by reference to 

distinguished Bain v. Fothergill 
when awarding damages in Gibbon v. Houlder (1920), 124 L.T. 
145: in that case the aggrieved plaintiff had bought property 
by exercising an option to buy for £4,000, which the defendant 
knew was asked for in order to enable her to find another 
purchaser. This she had done, the agreed price being £4,500 ; 
only to learn that the defendant had the day before sold the 
There was, as his lordship 


pure nhaser 
these reasons that Eve, J., 


house to someone else for £4,000. 
pointed out, no inherent defect in the defendant’s title which 
could not be overcome: she had brought about the 
impossibility herself: and the principles which underlay 


Bain vV. Fothergill did not. therefor 


, apply. 





Our County Court Letter. 
RECEIVER’S REMUNERATION UNDER DEBENTURES. 
A POINT upon which there was no previous authority was 
recently decided at Leeds County Court in In re M. Forster & 
Sons, Ltd. (In voluntary liquidation). The proceedings were in 
the form of an appeal against the decision of the Registrar that 
he court had power to fix the remuneration of the receiver for 
he debenture-holder. The case for the appellant (the receiver) 
was that in January, 1938, the company issued four deben 
under which he was appointed receiver in May, 1938. 
muneration was fixed by the debenture-holder at 10 per 

On the 3rd June, 1938, 
the company passed a resolution for voluntary winding up, 
and the respondents were appointed liquidators. In July the 
appellan submitted his accounts to the respondents. The 
actual cash realised was £2,562, out of which the debenture- 


tures, 
The re 


cent. of the proceeds of realisation. 


he ld Ee 


as paid capital and interest amounting to £2,031. 
The appellant retained his commission, but the respondents 
court to fix the remuneration, under the 
1929, s. 309. It was contended for the 
that this section m¢ rely authorised the 


applied to the 
Companies (ct 
appellant, however, 
court to fix the remuneration if it was not already fixed. In 
the absence of express power, the court had no jurisdiction to 
interfere with contractual relationships already established. 
The respondents’ case was that there was every reason why 
the legislature should intervene to protect the creditors of a 
company. The company might make an improvident bargain, 
in the knowledge that, by the time of the receiver’s appoint- 
financial ihterests of the shareholders might have 
;o that the receiver wouid be paid out of the 
pockets of the unsecured creditors. His Honour Judge Stewart 
held that the above section empowered the court to interfere 
between a receiver and a liquidator, even if this involved an 
alteration of the amount fixed by the debenture-holder. The 


ment, the 


evaporated, 


position was altered on the appearance of the liquidators, and a 


recelver must necessarily run the risk, in the event of the 


company going into liquidation, of there being some 
disturbance of the amount of remuneration fixed by the 
debenture-holder. The appeal (which was only on the point 
of law and not as to amount) was accordingly dismissed, with 


costs. 

CUSTODY OF BREACH OF PROMISE DAMAGES. 
In a recent case at Preston County Court (Wilson v. Massam) 
the claim was for £50 as money had and received to the use 
of the plaintiff. The plaintiff was the married daughter of 
the defendant, and her case was that the £50 had been 
received under a judgment obtained by her in an action for 
breach of promise against a third party. This was in 1932, 
when the plaintiff was aged twenty-five and unmarried. In 
July of that year the defendant agreed to invest the money 
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on plaint‘ff’s behalf. In’March, 1935, the plaintiff married, 
and in July, 1936, she asked the defendant for some of the 
money. He refused to repay any sum, on the ground that 
the plaintiff owed him the whole amount for bringing her up. 
The defendant's case was that an agreement had been made 
that the plaintiff would not see him out of pocket as a result 
of the breach of promise case, i.e., that she would indemnify 
him against any loss in connection therewith. Various sums 
had nevertheless been paid to the plaintiff, viz., £20 in July, 
1932, and £3 on each of three subsequent occasions, also £10 
and £5—the last-named on the issue of a county court 
summons. His Honour Judge Peel, K.C., held that the 
defendant had not discharged the onus of proof, which was 
upon him in view of the defence raised. Judgment was given 
for the plaintiff, with costs. It is to be noted that the natural 
duty of maintaining one’s own children is not the subject of 
any actual legal obligation. Under the Vagrancy Act, 1824, 
ss. 3 and 4, however, a father who wilfully refuses to maintain 
his children is criminally liable. Under the Children and 
Young Persons Act, 1933, s. 1, a parent who neglects an 
infant (under the age of sixteen) in a manner likely to cause 
unnecessary suffering, or danger to health, is also criminally 
liable. The result is that a parent cannot claim reimburse- 
ment, for the cost of an upbringing, from a child who 


o °°? 
subsequently becomes possessed of assets. 








Correspondence. 


[The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. ] 


Autres temps, autres meurs. 


Sir,—In looking through some old family papers and 
title deeds last week I found a package wrapped in an issue 
of The Cambrian, dated the 9th April, 1842. This paper 
contained a report of the proceedings at the Monmouthshire 
Spring Assizes and I think that the following extracts may 
be of interest to your readers : 

* James Williams aged 14 was found Guilty of stealing 
coal, at Newport, on the Ist of March, the property of 
Samuel Homfray, Esq. The record of a former conviction 
having been put in, the Learned Judge sentenced him, in 
a very feeling and impressive manner, to be transported 
for ten years.” 

* John Rosser, the father and James and Wm. Rosser, 
his two sons, were charged with stealing, at Langeview, 
on the 24th February last, three geese, a hen and a saw. 
[t was attempted to be proved that the prisoners were at 
home on the night when the robbery had taken place, but 
it failed, and the prisoners were found Guilty. John 
Rosser, the father, was sentenced to fifteen years’ 
transportation and the two sons to ten years each.” 

As a contrast to these sentences for offences against 
property, the punishment inflicted upon a man who com- 
mitted a brutal assault upon a woman and seriously injured 
her was six months’ imprisonment. 

The same journal contains a sympathetic report of a meeting 
of the Ward of Farringdon Without convened “ for the 
purpose of opposing the proposed Income Tax.” A resolution 
was proposed: “that an income-tax is unjust in principle, 
unequal in operation, and arbitrary and inquisitorial in its 
exactions.” The proposer of the resolution advised his fellow 
citizens ** to meet the income tax with a passive resistance 
to make no returns and to give Peel, the arch-inquisitor, 
no data to go upon.” The motion was carried unanimously. 

Throgmorton Avenue, E.C.2. RoLanp T. OuTEN. 

9th March. 








a Back numbers of the Journal may be obtained from 
The Manager, 29 /31, Breams Buildings, London, E.C.4. 


° 
Practice Notes. 
DISTRESS FOR RATES. 
Ir is now settled—if, indeed, it were ever in doubt—that 
an action for unpaid arrears of rates will not lie. The only 
remedy is by application for a distress warrant, followed 
by distress: Liverpool Corporation v. Hope [1938] 1 K.B. 
751; 82 Sox. J. 194. 

* A rate is not a common law liability, it is the creature 
of statute,” said Slesser, L.J. (at p. 754). It was suggested 
that just as the landlord’s power to distrain for rent did not 
take away his right to sue for it, the same rule applied to rates. 
The analogy is fallacious: a landlord’s right to sue (the 
learned lord justice pointed out) arises out of covenant or 
contract or tenure; ~ there is no such relationship, there is 
no such contract, as between the local authority and the 
ratepayer ”’ (at p. 755). 


CONDITION PRECEDENT TO INSURANCE CLAIM. 

A poticy provided that on making a claim, the insured 
should give the corporation all such information as may 
reasonably be required. ** No claim,” the condition continued, 
‘shall be payable unless the terms of this condition shall 
have been complied with.” In 1934 a fire occurred on the 
claimant’s premises and he claimed an indemnity. Liability 
was repudiated and the dispute was referred to arbitration. 
Before and during the arbitration the insurers requested the 
claimant for information as to all banking accounts which 
he controlled for his business. Not until cross-examinatiou 
did he disclose two banking accounts which he controlled 
in the name of his mother. The insurers, who had pleaded 
fraud, obtained leave to amend their defence on the ninth day 
of the arbitration, by alleging that the claimant’s claim was 
barred owing to breach of the above condition. The 
arbitrator found for the claimant on all points except upon the 
condition. He found no fraud : the accounts were reasonably 
required but they contained no information which justified 
the repudiation of the claim. The arbitrator, Sir Walter 
Monckton, K.C., by reason of this breach of condition, 
awarded in favour of the insurers and the claimant appealed : 
Welch v. Royal Exchange Assurance [1938] 1 K.B. 757. 

It was argued: the condition does not say that no claim 
shall be brought, but simply that no claim shall be payable, 
ie., When the claim is brought, the insurers will not pay until 
the claimant has sent the required information. It was 
merely a kind of default clause ; until information is supplied 
the right to withhold payment is reserved. If the condition 
were a condition precedent, it was a condition precedent not 
to liability but to payment; the claimant had supplied 
the information before the award, even though after 
action. 

Branson, J., upheld the award. It was the duty of the 
claimant, he said, to supply the information requested 
within a reasonable time ; what was reasonable was a question 
of fact for the arbitrator. Failure to give the information 
within a reasonable time meant that the right to claim under 
the policy was lost. Not to supply the information before the 


arbitration began must be such a failure. There was no 
difference between saying * no claim shall be payable ” and 


saying ~ nothing shall be recoverable” (at p. 769). 

The Court of Appeal affirmed the order of Branson, J. : 
55 T.L.R. 91; 82 Sox. J. 969, MacKinnon and Finlay, L.JJ., 
holding that the condition was a condition precedent. The 
phrase “ wnless the terms... have been complied with,” 
does not mean ** until the terms have been complied with.” 
The material date when the right to claim is crystallised is 
the date of the institution of proceedings. The claimant, 
accordingly, lost £32,000, because of his failure to supply 
within a reasonable time the information reasonably required 

although this information, in the event, did not justify a 
. repudiation of the claim. 
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To-day and Yesterday. 


LEGAL CALENDAR. 
13 Marca.—Lord Atkinson, a former Lord of Appeal in 
Ordinary, died at his home in Hyde Park 
Gate on the 13th March, 1932. 


14 Marcu.—Sir Richard Lyster, formerly Chief Justice of 


the King’s Bench, died at Southampton on 
the 14th March, 1554, two years after his resignation. He had 


held judicial office during the most dangerous years of 


Henry VIII’s reign, from 1529 onwards, first as Chief Baron 
and afterwards at the head of the King’s Bench. It says a 
good deal for his tact and discretion that he kept his balance 
well enough to be reappointed by Edward VI’s advisers. 


15 Marcu.—-On the 15th March, 1858, Joseph Shepherd, 
a good-looking young man of twenty-two, 
who had been a gentleman’s servant, was tried at York for 
murder. The victim was a young farmer with whom he had 
been on friendly terms, and whose dead body, stabbed and 
with the skull battered in, had been found on Wadsworth 
Moor. Two sovereigns seem to have constituted the motive 
for the crime. There was plenty of circumstantial evidence 
against the prisoner. He had been seen with bloodstained 
clothes and hands, and immediately he had embarked on a 
course of wild dissipation, saying he had not long to live and 
he would enjoy himself. Byles, J., sentenced him to death. 
He remained obdurate to the scaffold. 


16 Marcu.—The name of Sir George Jessel fills so great 

a place in modern legal history that it is with 

some surprise that one realises that his period of judicial 

office covered less than ten years. He was appointed Master 

of the Rolls in August, 1873, and he sat in court for the last 

time on the 16th March, 1883. Next day he took to his bed, 

and in less than a week he was dead. All that year he had 

suffered from diabetes, but he had maintained the efficient 

discharge of his duties so long as his strength held out. He was 
less than sixty years old. 

i7 Marcu.—Here is a footnote to legal history. On the 

17th March, 1731, at the Monmouth Assizes, 
‘a bailiff was convicted of taking money to excuse Freeholders 
from their Attendance at the Assizes and fined for his first 
Offence 40/—, for his second and third £5 each pursuant to 
the late Act for the better Regulation of Juries, which was 
observed on the Circuits had so good an Effect as to put a stop 
to the pernicious Practice of corrupting Juries.” It seems 
cheap at the price. 

18 Marcu.—Mr. Bacon Frank, a Yorkshire gentleman 

and a magistrate, was furious when his son, 
not yet twenty-one, eloped with the daughter of Colonel 
Sowerby, for, though she was “a fine, sprightly, clever, 
beautiful girl she was a little older than her lover and besides 
she had no fortune whereas the boy was tenant in tail of an 
estate worth £4,000 a year.” A wealthy friend of the Colonel 
had lent his house for the start of a dash to Gretna Green, 
himself accompanying the pair in the chaise. Mr. Frank 
pursued but only met the party returning at Carlisle. Thus 
foiled, he prosecuted the bride’s father and his friend for 
conspiracy. At the trial at York Assizes on the 18th March, 
1802, he represented his son as a mentally deficient fool and 
the girl as a designing hussy, but when he had called his 
witnesses the judge prevailed upon him to drop the case 
amidst the lively joy of a most crowded Court.” 

19 Marcu.—Till a little more than a century ago Thetford 
was an important and fashionable centre in 
Kast Anglia with two members of Parliament and a noted 
Spa. There too were held Norfolk’s Lent Assizes. It was 
on the 19th March, 1830, that the judges arrived in pomp 
and majesty for the last time—Lord Tenterden, C.J., and 
Vaughan, J., There were twenty death sentences. 





THE WeEEK’s PERSONALITY. 

When old Lord Atkinson died in 1932, the House of Lords 
lost a very remarkable Irishman, who had added strength 
to its judicial deliberations for more than twenty-five years. 
The advent of this man from Limerick in our highest tribunal 
was not at first wholeheartedly welcomed. There were 
suggestions that the choice was political, though he had 
been made Solicitor-General for Ireland in 1889 on his merits 
alone without having a seat in Parliament. Quite late in 
his judicial career attempts were made to induce him to 
resign, but with characteristic tenacity he told a friend: 
“They want to throw me on the dust heap and they won't 
succeed.” He was then seventy-one. He did not retire 
till he was eighty-four. The chief criticism of his work was 
alack of literary style tending to diffuseness andeven obscurity, 


but this was often compensated by a sudden happy turn of 


phrase. Still, it was truly said that ‘‘if his judgments were as 
good as his judgment he would be a great judge indeed.” 
Common sense, attention, industry, scrupulous fairness and 
an instinctive sense of justice, these were the characteristics 
that gave his work a permanent value, while as a genial and 


amusing companion he gained much affection. 


No Wics tn THE U.S.A. 

The President of the American Bar Association, Mr. Frank 
Hogan, recently visited the Law Courts and sat for a while 
in the Court of Appeal beside the Master of the Rolls, listening 
to the arguments and watching an eminent ex-Attorney- 
General manipulating his wig. Mr. Hogan would not like 
to wear one for, said he, * if the judge puts you a poser which 
makes you want to scratch your head a bit you can’t do it 
with a wig on.’ When the United States cast off English 
domination they threw off after it what Aaron Burr termed 
“the inverted Woolsack called a wig.” Jefferson considered 
that it made the English judges look like rats peeping through 
bunches of oakum (full-bottomed wigs were then the ordinary 
court wear) and he was for discarding every sort of official 
apparel, gown as well as wig, in opposition to Alexander 
Hamilton who wished to retain both. In the end there was 
a compromise and the gown alone remained to enhance trans- 
atlantic judicial dignity. 

THE SOLEMNITY OF THE GOWN. 

The retention of the gown made its bestowal the outward 
and visible symbol of the assumption of judgeship. In the 
early days an Indiana member of Congress happened to walk 
into the Supreme Court on the occasion of the public robing 
of a new judge, and very little he made of the ceremony. 
‘‘ T had never seen anything like it before,” he said afterwards. 
‘It reminded me of the man who having repeated several 
times that he would die at the stake for the religion of his 


father and being asked : * What was your father’s religion ? ’ 
answered : * I don’t exactly know, but it was something very 
solemn.’ So with me I do not exactly know what the gowns 


were for, but I thought the Court looked very solemn.” The 
use of judicial robes was never put more acrimoniously than 
by Carlyle: ** Has not your red hanging individual a horsehair 
wig, squirrel skins and a plush gown whereby all mortals 
know that he is a judge?” Carlyle is gone and the law 
marches on. 





The next Examinations of the Society of Incorporated 
Accountants will be held on Ist, 2nd, 3rd and 4th May, 1939, 
in London, Manchester, Cardiff, Leeds, Glasgow, Dublin, 
Belfast, Cape Town, Johannesburg and Durban. Members 
of the Society are exclusively entitled to the use of the 
designation ‘* Incorporated Accountant.’’ Candidates for 
admission to the Society must pass the Preliminary and 
Intermediate and Final Examinations (subject to exemption 
from the Preliminary being available to candidates holding 
approved educational certificates). Particulars and forms 
are obtainable from the Secretary of the Society at 
Incorporated Accountants’ Hall, Victoria Embankment, 
London, W.C.2 
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POINTS IN 


PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 
taken in consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 


Buildings, E.C.4, and contain the name and address of the Subscriber. 
addressed envelope is enclosed. 


New Street. 

(. 3630. A has recently agreed to purchase 2} 
of freehold land with a view to building one house 
thereon. The land has a frontage of 200 feet to B Laue, 
which is an old public highway maintainable by the 
inhabitants at large. A search in the local land charges 
register has revealed that an order applied to B Lane was 
made prior to the date of the contract under s. 30 of the 
Public Health Act, 1925. It is anticipated that the local 
authority will approve the plan to be submitted by A, although 
the road is less than byelaw width, and will not at the present 
time require A to throw any land into the highway. Assuming 
that the local authority approve A’s plan and do not require 
the road to be widened or any land to be thrown into the 
highway : 

(2) Have the local authority power to call upon A at a 
future date to widen the road to byelaw width at his own 
expense and without paying him any compensation for the 
land ? 

(b) Have the local authority power at a future date to 
widen the road themselves and take the necessary land from 
A without paying any compensation ? 

(c) What is the general effect of A purchasing with 
notice of the order having been made, and what are the 
powers of the local authority ? 

A. (a) and (b) Both these questions are answered in the 
affirmative. 

(c) A purchased the land, and will erect the building 
at his own risk. The local authority can call upon A at 
any time to comply with the byelaws. There is no provision 
in s. 30 for the payment of compensation. 


Loss of Clothes in Fire. 

(. 3631. My client was a waitress employed by A and was, 
with A’s knowledge and consent, in the habit of leaving 
various articles of clothing on A’s premises. A’s premises 
are completely destroyed by fire, the cause of which is not 
known. A’s policy only covers him for articles used in the 
business. Has my client any claim against A for her clothes 
destroyed in the fire ? 

A. A was apparently a gratuitous bailee of the clothing, 
and was therefore only liable for its loss in the event of his 
negligence. The latter cannot be proved, as the cause of the 
fire is unknown. The questioner’s client, therefore, has no 
claim against A. 

Application to Strike out Non-Cohabitation Clause—Fresu 
EVIDENCE. 

(. 3632. On the 15th October, 1931, a wife obtained an 
order against her husband, under the Summary Jurisdiction 
(Married Women) Acts, on the ground that her husband had 
been guilty of wilful neglect to provide reasonable main- 
tenance for her and her infant children. The order contained 
a non-cohabitation clause. The husband is desirous of having 
this order varied by the deletion of the non-cohabitation 
clause, so as to enable him at the expiration of three years 
to institute proceedings for a divorce under s. 2 of the 
Matrimonial Causes Act, 1937. Does the passing of this Act 
constitute sufficient “ fresh evidence ” to enable the justices 
to vary the order as desired by the husband ? 

A. It has been held that a decision of a superior court 
is fresh evidence: Pratt v. Pratt (1928), 71 Sou. J. 433. A 





acres 





In matters of urgency answers will be forwarded by post if a stamped 





fortiori an Act of Parliament is such evidence. In the absence 
of any direct authority, however, the opinion is given that a 
clear distinction must be drawn between a wife’s application 
for variation and a husband’s application. If the wife had 
obtained a separation order with a non-cohabitation clause on 
the ground of the husband’s desertion of her, it seems quite 
clear that all the evidence she would have to give would be 
that she was desirous of petitioning for a dissolution of 
marriage if the desertion still continued for a further period 
of three years. It would then be for the husband to show a 
bond fide desire to resume cohabitation if he desired to avoid 
a dissolution. If, however, it is the husband who applies, 
since it was by his default that the clause was inserted, the 
justices, it is considered, would be entitled to require evidence 
that the husband had a bond fide desire to receive his wife 
back and provide for her: Timmins v. Timmins (1919), 
63 L.J. 287, and Thomas v. Thomas (1924), P. 124; 68 Son. J. 
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339. 
Root of Title not Containing an Acknowledgment or 4 


DocUMENT WHICH SHOULD HAVE BEEN THE SUBJECT OF AN 
ACKNOWLEDGMENT—PosItloON—OBLIGATIONS OF VENDOR. 


Q. 3633. We act for a client who has purchased a property 
under a contract which makes a conveyance of the 22nd 
November, 1926, the root of title. This conveyance was 


made by the trustees of a settlement, and it recites that the 


properties comprised in the settlement became, by virtue of 


the provisions of the L.P.A., 1925, the 8.L.A., 1925, and 
the L.P. (Amend.) A., 1926, or some or one of them, vested 
in the vendors as statutory owners, and it also recites that 
by a vesting deed (also dated the 22nd November, 1926) the 
vendors declared that the said properties were vested in 
themselves in fee simple on the trusts of the settlement (the 
life tenant being under age). The conveyance contains an 


acknowledgment of the purchaser’s right to production of 


various prior deeds, but not of the vesting deed. In our 
requisitions on title we required that the present vendor 
should obtain an acknowledgment for production of the 


vesting deed, but the vendor’s solicitor refers to cl. 45 of 


the L.P.A., 1925, and contends that the vesting deed was 
made before the time stipulated for the commencement of 
the title, and that we are therefore prohibited from making 
the requisition. Our view is that our requisition deals with 
the conveyance of the 22nd November, 1926, itself, and that 
this deed is not complete because it does not contain an 
acknowledgment of the right to production of the vesting 
deed. We shall be obliged if you will say whether in your 
opinion our view is correct or not. 

A. We think that the vendor’s solicitor is right in his 
views. A purchaser’s right to an acknowledgment is confined 
to the documents necessary to make a good title according to 
the terms of the contract (see Williams ** Contract of Sale of 
Land,” pp. 50 and 51). The vesting instrument is not 
necessary for making title according to the terms of the 
contract. We agree that the omission of the vesting instru- 
ment from the deeds acknowledged is a defect in the 
conveyance, but it is not a defect material to the title for 
which the terms of the contract stipulated. We would 
remind our subscribers also that the absence of an acknow- 
ledgment in any case is not a defect of title where an equitable 
right to production exists. 








THE SOLICITORS’ JOURNAL. 


March 18, 1939 








Notes of Cases. 


Court of Appeal. 
Marginson v. Blackburn Borough Council. 


Slesser, Clauson and du Pareq, L.JJ. 
27th January, 1939. 


EstoppEL—Roav CoLiision—Motor Car AND 
Car Owner INJURED AND WIFE KILLED—BUILDINGS 
DamMaGep—County Court ACTION BY BUILDING OWNERS 
—THIRD-PARTY NOTICES BY OMNIBUS AND CAR OWNERS 
INDEMNITY OR CONTRIBUTION CLAIMED—OMNIBUS OWNERS 
CLAIMING FOR DAMAGE TO OMNIBUS—SUBSEQUENT ACTION 
BY CAR OWNER AGAINST OMNIBUS OWNERS—CLAIM FOR 
PERSONAL INJURIES—ALSO AS REPRESENTATIVE OF WIFE’S 
EstaTeE—ALSO ON BEHALF OF HIMSELF AND DAUGHTER 
AS ParTIAL DEPENDENTS—RiIGHT OF AcTION—FATAL 
AccIDENTs Act, 1846 (9 & 10 Vict. c. 93), s. 2—Law 
2EFORM (MISCELLANEOUS Provisions) Act, 1934 (24 & 25 


OMNIBUS— 


Geo. 5, c. 41), s. 1. 

Appeal from a decision of Lewis, J. 

On the 24th January, 1937, there was a collision between 
an omnibus belonging to the defendants and a motor car 
belonging to F.M., the plaintiff, and driven by his wife. The 
plaintiff was injured, his wife was killed, his motor car was 
damaged, the omnibus was damaged. Buildings in the vicinity 
were also damaged. On 16th April, 1937, the owners and 
tenants of the buildings brought an action in the county court 
against the plaintiff and the defendants alleging negligence 
against both through their servants or agents. Each denied 
liability, alleging that the accident was solely caused by the 
other’s negligence. Each by a third-party notice brought 
a claim against the other for indemnity or alternatively 
centribution. The omnibus addition claimed 
damages from the motor car owner in respect of damage done 
to their vehicle. The judge in his judgment said that both 
were to blame and ordered that they should bear the damage 
to the buildings in equal proportions. Dealing separately 
with the claim of the omnibus owners in the third party-notitve, 
he said that he was not entitled to award any damages, as 
hoth parties were to blame. By his formal order he dismissed 
this claim with such costs as were referable to it. Subsequently 
the motor car owner, the plaintiff, brought an action against 
the omnibus owners, the defendants (1) in respect of injuries 
and damage suffered by him through the alleged negligence of 
the defendants ; (2) as personal representative of his wife's 
estate in respect of her loss of expectation of life ; (3) on behalf 
of himself and his daughter as partial dependents of the wife 
under the Fatal Accidents Act, 1846. Lewis, J., held that he 
was not estopped from so suing. His lordship said that the 
only evidence he had was the file of the county court pro- 
ceedings, which only included the formal judgment. A 
transcript of the shorthand notes of the judge’s judgment had 
heen handed to him but had been objected to as not forming 
part of the and he had not looked at it. The 
defendants appealed. 

Suesser, L.J., delivering the judgment of the court, said 
that Lewis, J., was entitled to have regard to the judge’s 
reasons. This was not so much a case of estoppel by record 
as of the broader rule of evidence prohibiting reassertion of a 
cause of action litigated to a finish, 1.e., estoppel by res 
judicata. His lordship referred to In re Graydon [1896] 
1 Q.B. 417, and Ord v. Ord [1923] 2 K.B. 432, and said that 
there was no objection, when the question before the court 
was what was actually decided in an earlier trial, to having 
recourse to the information derivable from reading a record 
of the proceedings themselves. The judge had decided on 
the same issue between the same parties now litigating 
that both were to blame. The plaintiff was estopped from 
bringing his action in respect of his personal claim for injury 
Sut his other claims raised different considerations. 


owners in 


record, 


and loss. 





In the second claim (i.e., under the Law Reform (Miscellaneous 
Provisions) Act, 1934), he was suing as personal representative 
of his wife’s estate. The claim on the third-party notice was 
against him in his personal capacity. In the contemplation 
of the law, he was in the two capacities two distinct persons. 
Thus the decision against him in his personal capacity was 
not conclusive against him in his representative capacity 
(Bainbridge v. Baddeley, 2 Ph., at p. 709: Leggott v. Great 
Northern Railway, 1 Q.B.D. 599), and no estoppel arose. 
The same applied to the claim under s. 2 of the Fatal Accidents 
Act. The fact that it was brought not only for his daughter 
but also for himself did not affect the principle. The action 
could proceed so far as it was founded on these Acts, but there 
was estoppel by res judicata with regard to the plaintiff's 
claim in his personal capacity. 


CouNSEL: Clothier. K.C.. and S. Allen: Gorman, K.C.. and 
Backhouse. 
Soxictrors: Robinson & Bradley for Oddie & Roebuck. 


of Blackburn; Gibson & Weldon for Henry Backhouse & Son, 
of Blackburn. 
[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


G. Scammell & Nephew, Ltd. ». Rowles (Inspector of Taxes). 
Greene, M.R.., Finlay and Luxmoore, L.JJ. 
30th January, 1959. 
COMPANY IN 
WHETHER 
INCOME 
RULES 


PAYMENTS BY 
COMPROMISE OF ACTION 
INCURRED WHOLLY FOR PURPOSES OF TRADE 
Tax Act, 1918 (8 & 9 Geo. 5, c. 40), Sched. D 
APPLICABLE TO Cases I[ anp II, r. 3. 


REVENUE—INCOME TAX 


PURSUANCE OF 


Appeal from Lawrence, J. (82 Sou. J. 761). 

(. Scammell & Nephew, Ltd., carried on a motor engineering 
business. A director, one H, held of the shares. In 
February, 1932, he bought half the preference shares and 
most of the ordinary shares in Blue Belle Motors, Ltd. Two 
two co-directors in 


most 


shares were also transferred to his 
Scammells and they became directors with him of Blue Belle. 
The remaining shares were held by one T. He had been a 
director of Blue Belle, but was now treated as though he had 
ceased to be such. Under a management agreement Scammells 
were appointed managers and secretary of Blue Belle at a 
remuneration of £3,000 a year. Scammells also supplied 
goods and rendered services to Blue Belle, who in April, 1932, 
owed them a trading debt of £12,779. This they secured by 
debentures amounting to £12,000 in favour of 
Scammells. In May, 1932, T issued a writ on behalf of 
himself and all other Blue Belle shareholders, save H and the 
two other directors, who, together with Scammells and Blue 
He sought to set aside as invalid 


ISSUINY 


Belle, were defendants. 
the management agreement and certain agreements relating 
to the transfer and hire of coaches. He also sought a declara 
tion that he was a director of Blue Belle. As a result o 
certain information H and his co-directors writ 
against T claiming damages for slander. In 1932, 
T obtained an interlocutory injunction restraining H and his 
co-directors from preventing him from acting as a director of 
Blue Belle. The directors having been advised that then 
arrangements with Blue Belle could consequently be impugned, 
decided that a compromise would be in the interest of 
Scammells, who would otherwise lose the balance of thi 
account owing from Blue Belle. T expressed readiness to 
compromise his action if the Blue Belle shares held by H 
and his co-directors were transferred to him, the slander 
action was withdrawn, and the debentures were cancelled 
At a meeting of Scammells’ directors, H, who took a more 
serious view of the alleged slander than his co-directors, 
intimated that he would require £7,500 compensation as a 
condition of withdrawing the action in respect of it. The 
others voted in favour of paying him this sum if a compromis: 
The deed of compromise executed in July, 


¢ 


issued a 
June, 


were reached. 
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1932, provided (infer alia) that Scammells should be paid 
£10,562 by Blue Belle (on a statement of account between 
them) and £6,500 by T (as a payment through them to H for 
his Blue Belle shares). The management agreement and the 
agreement relating to the coaches were to be cancelled. 
T and Blue Belle also covenanted to reimburse Scammells in 
respect of some moneys due from them in connection with 
tyres bought or hired on behalf of Blue Belle. It was recited 
that T had fully investigated the books of Blue Belle and was 
satisfied, and that an account of the transactions between 
Blue Belle and Scammells had been prepared and agreed by 
the parties as a final settlement of account. Scammells paid 
the £7,500 to H, £62 10s. to T towards his costs of the action, 
and £53 10s. solicitors’ costs of preparing the compromise. 
Certain assessments to income tax were made on Scammells, 
who appealed, contending that these three sums were wholly 
and exclusively expended for the purposes of their trade 
within r. 3 of the Rules Applicable to Cases I and II of 
Sched. D to the Income Tax Act, 1918. The Commissioners 
held that the compromise was not for the purposes of their 
trade, but to terminate an inconvenient trading relationship 
with the minimum sacrifice of the balance of account resulting 
from it. Lawrence, J., reversed the decision. 

GREENE, M.R., dismissing the Crown’s appeal, said that 
the £10,562 must be treated as a trading debt. If there had 
been a competent finding of fact that part of the indebtedness 
was in respect of a loan transaction of a capital nature, 
different considerations might have emerged. As to the 
compromise, it was not Scammells who were seeking to end 
the trading relation (i.e., the de facto business situation of the 
companies as well as the contractual relationship). It was T. 
Scammells were anxious about the balance of their account, 
a trading account owing from a customer. Payments made 
as a condition for securing that compromise which secured 
that payment to them were wholly and exclusively expended 
for the purposes of their trade. Assuming that Scammells’ 
object was the termination of a trading relationship, the 
conclusion that the compromise was not for the purposes of 
their trade was a non sequitur. The termination of’a trading 
relationship to avoid future losses or commercial incon- 
venience was as much for the purposes of the trade as carrying 
into effect a trading agreement. Here to secure the com- 
promise a payment had to be made to a third party, H, who 
was in a position to block it. The payment was directly 
connected with procuring the company the advantage of 
terminating the trading relation and was wholly laid out for 
the purposes of its trade. The costs of preparing the deed of 
compromise and the contribution to T’s costs were similarly 
permissible deductions. 

Fintay and Luxmoorg, L.JJ., agreed. 

CounsEL: The Solicitor-General (Sir Terence O'Connor, 
K.C.) and R. Hills ; Tucker, K.C., and Terence Donovan. 

Soxicrrors : Solicitor of Inland Revenue ; Radcliffe Lewis. 


{Reported by Francis H. Cowper, Esq., Barrister-at-Law.]} 


Davey v. Pearl Assurance Co. Ltd. 


Scott, Clauson and Finlay, L.JJ. 
6th February, 1959. 
PRacTICE—ORDER FoR TRIAL BY JUDGE AND JURY 

VARIATION—-GROUND. 

Appeal from Oliver, J. 

The plaintiff who had been injured by a motor lorry 
negligently driven by E.S., and had obtained judgment 
against him for £2,500, brought an action under the Road 
Traftic Act, 1934, s. 10 (1), against the company which had 
insured the vehicle claiming the benefit of the policy. The 
defence was that as on the day of the accident the lorry was 
not being used for the owner's greengrocery business, it was 
excluded from cover by the terms of the policy, which 
excepted occasions when it was used on hire for purposes 





other than that business. In reply, the plaintiff pleaded that 
the owner was induced to take out the policy by a misrepre- 
sentation by the company’s agent within his authority that 
the lorry was covered for purposes other than the green- 
grocery business, and that they were accordingly estopped 
from denying that this lability was covered. Oliver, J., 
directed the trial to be before a judge and special jury. 
Scorr, L.J., allowing the defendants’ appeal, said that 
their counsel had informed the court that the point now 
suggested that the reply could not affect the issue raised 
by the defence was not brought to the judge’s attention 
explicitly. The argument before him dealt with the ordinary 
issue whether it was proper to have a jury and whether 
some dicta as to the undesirability of leaving to juries issues 
where insurers were concerned should be followed. The 
allegations raised in the reply made a different position from 
that which he considered. The general principle to be 
accepted without qualification was that in a matter within 
the judge’s discretion the Court of Appeal should not overrule 
him unless in some extreme case the result would be unjust, 
but here the decision must be attributed to the fact that the 
judge did not give enough attention to the point indicated. 
On that point his lordship expressed no final opinion, but it 
entirely changed the complexion of the action and prevented 
it from being suitable for trial by jury. It had the effect 
that the judge’s discretion was not exercised on one very 
material aspect of the questions involved in the application 
for a jury. The court could properly interfere. The issues 
involved largely questions of law and only partially questions 
of fact. The case should go to the Commercial Court. 
ChLauson and Finuay, L.JJ., agreed. 
CounseL: Miller, K.C., and Berryman ; 
and Fox-Andrews. 
Sonicirors: W. H. Warne: William Easton & Sons. 


{Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law.] 


Curthew, WKAC., 


United Steel Companies, Ltd. ». Cullington. 


Greene, M.R., Finlay and Luxmoore, L.JJ. 
24th and 25th January and 10th February, 1939. 


REVENUE—INCOME TAX—ComPANy ForRMED TO AMALGAMATE 
TWO OTHER COMPANITES—LOossEsS OF AMALGAMATED Com- 
PANIES—RELIEF NOT OBTAINED BY THEM—No EFFect 
GIVEN TO DEDUCTIONS FOR WEAR AND TEAR—CLAIM BY 
AMALGAMATED CompaANY—INCOME Tax Act, 1918 (8 & 9 
Geo. 5, c. 40)—-RuLES APPLICABLE TO CASES I AND IT or 
Scuep. D, r. 11—Finance Act, 1926 (16 & 17 Geo. 5, c. 22), 
s. 32--Companres Act, 1929 (19 & 20 Géo. 5, ©. 23), 
ss. 153, 154. 

Appeal from Lawrence, J. 

The United Steel Companies, Ltd. (hereinafter called “ the 
Amalgamated Company ”’), was incorporated in 1930 to acqurre 
and amalgamate the undertaking, properties, rights, duties, 
etc., of the United Steel Companies, Ltd., registered in 1918 
(hereinafter called “the Steel Company”) and the United 
Strip and Bar Mills, Ltd., registered in 1920 (hereinafter 
called “the Strip Company’). The scheme of arrangement 
and amalgamation was sanctioned by the court. The Steel 
Company and the Strip Company had continually made losses 
in respect of which they had been unable to obtain relief under 
the Income Tax Act, 1918, s. 34. The Steel Company’s losses 
were £90,000, the Strip Company’s £44,000. The Strip 
Company had also been unable to give effect to deductions in 
respect of wear and tear to machinery which it was entitled 
to make under r. 6 of the Rules Applicable to Cases I and II, 
Sched. D of the Act. The deductions thus carried forward 
in the period before 1930 amounted to £448,000, The 
Amalgamated Company was assessed to income tax under 
Case I in respect of its profits in the year ending the 5th April, 
1937, in the sum of £690,000, less £175,000 for wear and tear 
The Amalgamated Company claimed to deduct in addition 
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the sums which the Steel Company and the Strip Company 
would have been entitled to deduct in respect of losses and the 
£448,000 in respect of allowances for wear and tear to the 
Strip Company’s machinery. The Commissioners found that 
the Amalgamated Company succeeded in 1930 to the trades 
previously carried on by the other companies and that it fell 
to be assessed as though a new trade had been then set up. 
They rejected its contention. Lawrence, J., held that it was 
not entitled to any deductions in respect of the losses of the 
two companies, but that it was entitled to a deduction in 
respect of allowances for wear and tear not deducted by the 
Strip Company before 1930. The Crown appealed and the 
{malgamated Company cross-appealed. 

Finuay, L.J., delivering the court’s judgment, said that 
the answer to the question whether the Amalgamated Com- 
pany was entitled to deduct the allowances for wear and tear 
depended on r. It of the Rules Applicable to Cases I and IT 
of Sched. D as enacted by the Finance Act, 1926, s. 32. 
In 1926, the method of computing profits on an average of 
three years was abolished and the profits of the previous year 
was substituted as a measure. That was why the amended 
r. 11 was introduced. The second part of r. 11 dealt with 
a succession to a trade by a stranger. Its language negatived 
any suggestion that the tax payable by the successor was to 
have any reference to what happened when the predecessor 
was carrying on the trade. The tax payable was to be 
ascertained after making all proper allowances on the basis 
that the trade was set up or commenced on the date of 
succession. That excluded all allowances to which the 
predecessor might be entitled in respect of the period before 
the successor’s acquisition of the trade. The trade must be 
deemed to be a new trade at the particular date on the true 
construction of r. 11 (2). There was no room for the applica- 
tion of r.6. The supposed contrast between the ** new trade ” 
in the proviso to r. 11 (1) and * the trade’ in r. 11 (2) was 
without foundation. The allowances for wear and tear to 
which a predecessor was entitled could not be brought in. 
Scottish Shire Line, Lid. v. Letham, 6 Tax Cas. 91, and Bell v. 
National Provincial Bank, Lid., 5 Tax Cas. 1, did not help. 
As to the cross-appeal, the Amalgamated Company did not 
rely on the Finance Act, 1926, s. 33, but it was contended 
that the claim in respect of losses and also in respect of weat 
and. tear could succeed by virtue of the Companies Act, 
ss. 153 and 154. The court’s order in the amalgamation had 
directed that the undertaking, properties, rights, ete., of 
every description of the Steel Company and the Strip Company 
should be transferred to and vest in the Amalgamated 
Company. It was argued that the rights transferred included 
the right to claim for wear and tear and losses. The argument 
must fail. The rights were rights of the old companies to 
make deductions in respect of losses and wear and tear from 
their own profits. No transfer could transform rights to 
deduct from the profits of the old companies into a right to 
deduct from the profits of the new company. The appeal 
must be allowed and the cross-appeal dismissed. 

CounseL: The Solicitor-General (Sir Terence O’Connor, 
K.C.) and R. Hills ; Sir William Jowitt, K.C., Needham, K.C., 
W. G. Brown and Scrimgeour. 

Souicirors: Solicitor of Inland Revenue ; 
Weatherall, Sturt & Hardy. 


[Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law.] 


Joh HSO, 


!n ve Horrocks ; Taylor v. Kershaw. 
Greene, M.R., Finlay and Luxmoore, L.JJ. 
13th, 16th, 17th and 18th January, and 16th February, 1939. 


PropatE—WiLL—* CHARITABLE OR BENEVOLENT OBJECT ” 
APPLICATION TO AbMIt WILL TO PROBATE OMITTING 
* Or ’—J URISDICTION. 
Appeal from Merriman, P. 
An elderly lady in delicate health made a will on the 
14th February, 1925. She bequeathed several pecuniary 





legacies, many of them charitable, and gave the residue of her 
real and personal estate to her trustees on trust to pay the 
income to E.T. for life and after her death * in trust for such 
charitable institution or institutions or other charitable or 
benevolent object or objects in Preston and district as my 
acting trustee or trustees may in his or their absolute discretion 
select. . . .” The testatrix died on the 29th March, 1929, and 
the will was proved in common form on the 7th May, 1929. 
In 1937 one of the executors, being the solicitor who prepared 
the will, discovered what was described as a “ typist’s error,” 

said to consist of having written * charitable or 
benevolent’ for “ charitable and benevolent.’”’ An action 
was begun claiming to have the common form grant revoked 
and seeking probate in solemn form of the will omitting the 
Merriman, P., admitted the will to probate with 


W hich was 


word “ or.” 
that omission. 
GREENE, M.R., allowing the appeal of the next of kin, said 
that the President had expressed a doubt as to the propriety 
of their objection to have the matte decided on motion, but 
it was undesirable that such a serious question in the absence 
of the consent of all parties interested should be decided 
otherwise than by action. The phrase “charitable or 
benevolent ’ resulted in the gift failing for uncertainty 
(Hunter v. Attorney-General [1899] A.C. 325). The object 
of the action was to avoid this, since “ charitable benevolent ”’ 
had the same meaning as “ charitable and benevolent ” and 
made the gift good (In re Best [1904] 2 Ch. 354: Caldwell v. 
Caldwell, 91 L.J. P.C. 95). But the fact that a testator or 
the draftsman employed by him was mistaken as to the legal 
effect of the language he used was no ground for altering the 
will to procure the legal result desired. The plaintiffs’ case 
was that the solicitor dictated to a typist the words 
‘charitable and benevolent,” and that the typist blundered 
into substituting “or.” Such a case required convincing 
evidence to support it. Here the evidence was not adequate. 
His lordship having considered the evidence turned to the 
question whether the alteration in any event was one which 
the court had jurisdiction to make. The jurisdiction to grant 
probate of a will textually different from the actual document 
signed by the testator was strictly limited. If a testator 
approved the words he signed they must stand. If the words 
were selected by a draftsman to whom he had confided the 
drafting of the will they must stand even if he were ignorant 
of the actual words used. The jurisdiction was confined 
to the exclusion of words and did not extend to the insertion 
of words. The question was whether, assuming the word 
‘or’ was inserted by a typist’s error, there was jurisdiction 
to strike it out. It eould not substitute “‘ and.’ The fact 
that the words of the will as signed might lead to an 
intestacy, while the omission of “ or”? wovld prevent that 
result was irrelevant. The word “charitable” was 
deliberately chosen by the solicitor. He said: “ My instruc 
tions were * charitable ’ and my intentions were * charitable *.” 
That word comprised the whole field of charity as understood 
by law. Under the words * charitable or benevolent ” 
(considered only from the point of view of construction and 
disregarding the irrelevant fact that in law they were 
ineffective by reason of uncertainty) the trustees had the whole 
field open to their discretion. But the effect of striking 
out “ or” was to qualify *‘ charitable ” and cut out so much 
of the field of charity as was not benevolent. That would 
alter the effect of the word charitable which the testatrix 
must be taken to have intended should have its full signifi- 
cation. The court’s jurisdiction did not extend to an 
alteration having that result. So to alter a will as under the 
guise of omission to affect the sense of words deliberately 
chosen by a testator or his draftsman, was equivalent to 
making a new will. His lordship cited Rhodes v. Rhodes, 
L.R. 7 A.C., at p. 198, and observed that in all cases where the 
court had omitted words, phrases or clauses, the matter 
omitted was self-contained and did not alter the sense of 
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what remained. In the Goods of Boehm [1891] P. 247 and 
In the Goods of Schott [1901] P. 190, did not help the plaintiffs. 
The costs should be paid out of the estate. 

CounsEL: Harman, K.C.,and H.W. Barnard; Middleton, K.C., 
and R. B. James. 

Soxicirors: Sheard, Breach & Co.; Gregory, Roweliffe & 
Co., for Houghton, Reveley, Craven & Wilkins, of Preston. 

{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Appeals from County Courts. 
Watkins ». O’Shaughnessy. 
Scott, Clauson and Finlay, L.JJ. 3rd February, 1939. 


— UNINSURED PURCHASE AT 
AUCTION—AUCTIONEERS SERVANTS PROVIDING NUMBER 
PLATES AND Sitip—No Protection 1n Fact GIveNn TO 
PurcHASER—Moror Car Driven Away BY Him—WHETHER 
AUCTIONEERS CAUSED OR PERMITTED Use or UNINSURED 
Car—Roap Trarric Act, 1930 (20 & 21 Geo. 5, ¢. 43), 
8. 35 (1). 

Appeal from Derby and Long Eaton County Court. 


In November, 1936, the defendant O. (acting on the 
instructions of one H.), bought a motor car at an auction 
conducted by the defendants Messrs. K., and paid £30 for it. 
sy the conditions of the auction he was obliged to remove it 
from their premises within a stated time. It was neither 
licensed nor insured, but the servants of the defendant 
auctioneers, on being consulted by O., suggested putting on 
it certain limited trade licence number plates which their 
employers were entitled to use. This was done, and they also 
handed him a slip originally issued to one of the auctioneers’ 


INSURANCE — Motor Car 


drivers, an extract from the regulations recording the use of 


limited trade licences, the auctioneers being the licensees. 
One of their servants erased the driver’s name and put in 
that of O., but the description of the motor car originally 
written in was not altered. This transaction did not, as 
Q. believed, in fact afford insurance protection in respect of 
the vehicle purchased. After he had driven it away he met 
with an accident in which the plaintiff was injured through his 
negligence. He did not deny liability, but as he had no means 
the plaintiff did not ask for judgment against him but instead 
sought to establish liability against the auctioneers under 
the Road Traffic Act, 1930. His Honour Judge Longson 
gave judgment in favour of the auctioneers, holding that they 
did not “‘ cause or permit ’’ O. to use the uninsured motor 
car within the meaning of s. 35 (1), because at the time when 
he drove it away the ownership of the vehicle had passed from 
them, they had ceased to have control of it and their permission 
was unnecessary. 

Scort, L.J., dismissing the plaintiff's appeal, said that the 
question was whether on the facts the auctioneers could 
be said to have caused or permitted the motor car to be on 
the road in circumstances involving a breach of s. 35 (1). 
It was submitted that the facts found constituted prima facie 
proof that their servants had so caused or permitted it to be 
on the road. The servants were not made parties to the 
action. To succeed the plaintiff would have to prove that 
the apparently unauthorised and clearly improper acts of 
these servants were acts for which their employers might 
properly be held responsible in law. The fact that the 
servants volunteered the suggestions made raised no pre- 
sumption as to the scope of their authority. There was no 
ground for an assumption that the auctioneers who had 
nothing to do with the delivery of cars bought in their mart 
had given the servants there any authority in the matter of 
taking away cars. What the servants did was wholly outside 
the scope of their general authority nor was it expressly 
authorised. 

Cirauson and Fintay, L.JJ., agreed. 





CounsEL: Schapiro; Abraham Flint. 

SOLICITORS : 
Derby ; Pattinson and Brewer, for Flint, Marsden & Bishop, 
of Derby. 


[Reported by FRANCIS H. COWPER, Esq., Barrister-at-Law. | 


Worthy v. Lloyd. 


Scott, Clauson and Finlay, L.JJ. 9th February, 1939. 


TenANT—ReEnNtv Restrictions Acts—Con- 
SUB-LETTING OF PART BY TENANT 
LANDLORD OBTAINING POSSESSION OF 
Part OccurieD BY TENANT—LETTING OF WHOLE TO 
Sus-TENANtT—EFrrect—ReEent AND MorrGace INTERES! 
Restrictions Act, 1923 (138 & 14 Geo. 5, ¢. 52), s. 2. 


LANDLORD AND 
TROLLED HoUsE 
DEATH OF TENANT 


Appeal from Brentford County Court. 


The plaintiff owned a freehold house in Acton, controlled 
by the Rent Restrictions Acts, the tenant paying 17s. a week 
rent and occupying the ground floor only. The upper part, 
which was sub-let to the defendant, was also controlled. 
One week after the tenant’s death, in February, 1932, her 
representatives intimated to the plaintiff that they would 
surrender her tenancy to him, and he accordingly regained 
possession. A few days later, the plaintiff and the defendant 
agreed that the defendant should become tenant of the whole 
house, paying 26s. a week rent. After paying this rent for 
some years, the defendant raised the point that the house was 
still controlled by the Acts and that the amount exceeded the 
permitted rent. In this action the plaintiff sought to recover 
certain arrears of rent, and the defendant counter-claimed in 
respect of over-payments. His Honour Judge Drucquer 
gave judgment for the defendant, holding that though the 
ground floor became decontrolled when the plaintiff recovered 
possession, the defendant subsequently became tenant of the 
whole premises and not of the ground floor as a separate 
dwelling-house, and that, accordingly, by reason of the 
agreement between the parties, the whole dwelling-house 
became controlled. 

Scort, L.J., dismissing the plaintiff's appeal, said that the 
real question was whether in future the defendant was to 
have the advantage of the statutory control of the house. 
The plaintiff relied on s. 2 (1) of the 1923 Act, contending that 
its effect was to free the house from control as he took posses- 
sion of the ground floor. The ground of the judge’s decision 
was that the defendant became tenant at an inclusive rent of 
the whole premises, of which the upper floor still remained 
controlled, and that, accordingly, the premises as a whole 
constituted a dwelling-house within the Act. He relied on 
Langley v. Wood (1926) Estates Gazette Digest 203, where 
the facts were almost identical with those in this case. The 
plaintiff could have achieved decontrol in two ways (1) Hy 
requiring the defendant to remove all his furniture to the part 
of the house which was decontrolled because he had taken 
possession of it, and, subsequently, discussing the question 
of a tenancy; or (2) by entering into a double agreement, 
one in respect of the upper floor, which would remain controlled, 
and one creating a separate tenancy in respect of the ground 
floor. Hetook neithercourse. He agreed with the defendant, 
who remained in possession of the upper floor, never moving 
out, for a tenancy of the whole house at 26s. a week. There 
was no choice in regard to a house under one tenancy between 
its being subject to the Acts as a whole or not being subject 
at all. Part of the house had néver been decontrolled, and the 
plaintiff could not recover a rent of the whole premises which 
disregarded the limitation of the Act with regard to the rent 
chargeable in respect of that part. 

CLAuSON and Finpiay, L.JJ., agreed. 

CounsEL: Safford ; Lloyd-Davies. 

Soxicrtors : Fairchild, Greig & Co. ; D. A. R. Thomas. 

[Reported by Franois H, Cowpsnr, Esq., Barrister-at-Law.] 


Crossman, Block & Co., for Alfred Sevier, of 
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Kingston-upon-Hull Corporation v. Yuille. 
13th March, 1939. 
WaTER—Supp.y TO Doctor’s RESIDENCE—USE IN SURGERY 
DILUTING MEDICINES AND WASHING INSTRUMENTS— 
WHETHER Domestic PURPOSE. 


Scott, Clauson and du Paregq, L.JJ. 


Appeal from Kingston-upon-Hull County Court. 

The corporation, which had power to supply water for 
domestic and other purposes, supplied water to a hot and a 
cold tap in a part of a doctor’s surgery separated from the 
rest by a partition. The surgery at which he dispensed 
medicines was on premises used as his residence. He used 
the hot water for washing his hands and cleaning and 
disinfecting his surgical instruments and the cold water for 
household drinking and for diluting medicines. His Honour 
Judge Banks held that the water was not used for other than 
domestic purposes and that he was not liable to pay charges 
at the rate applicable to a ~ druggist or dispensary.” 

Scott, L.J., dismissing the corporation’s appeal, said that 
Colleys Patents, Ltd. v. Metropolitan Water Board [1912] 
A.C, 24, and Metropolitan Water Board v. Avery [1914] 
A.C. 118, showed that the criterion must be the purpose for 
which the water was used. Where water was added to 
medicine for the purpose of drinking medicine diluted with 
water, the water was used for a domestic purpose, i.e., internal 
administration. Drinking a glass of water was a domestic 
purpose. If there was medicine in it, it was no less so. In 
some cases it might be relevant to consider whether the 
purpose was immediate or ultimate, but it should be added 
that no question of degree came in. The amount of water 
used by a doctor in dispensing medicines could not be very 
yreat in any event. As to washing the instruments, washing 
or cleaning anything was prima facie a domestic purpose. 
The user was still domestic though the instruments were 
ultimately ygomg to be used for the doctor’s professional 
practice. 

CLauson and pu Parca, L.JJ., agreed. 

CounsEL: Montgomery, K.C., and Rimmer ; 
and Black. 

Soxicrrors : Sharpe, Pritchard & Co., for Alexander 
Pickard, of Hull: Le Brasseur & Oakley. 


{Reported by Francis H. Cowper, Esq., Barrister-at-Law. 


Murph 4, K.C., 


High Court—Chancery Division. 
/» re Thackrah ; Thackrah v. Wilson. 
Bennett, J. 9th March, 1939. 


Witt—Girr to Oxrorp GrRour—-No OFFICERS, MEMBER- 
sHip List, SUBSCRIPTIONS, BapGE, RULES oR DEFINITE 
LocATION—WHETHER Girr Votp FoR UNCERTAINTY. 

A testatrix who died in 1937 bequeathed £500 ~ to the 
secretary or other proper officer (whose receipt shall be full 
and sufficient discharge) of the Oxford Group whose offices 
are at present situated at Brown’s Hotel, Dover Street, in 
the City of Westminster.” This sum was claimed on behalf 
and for the purposes of the Oxford Group by Frank Buchman, 
the founder of the movement, and Ronald Wilson, who said 
he acted as treasurer and gave up all his time to the Group. 

Bennett, J., said that the question was whether the gift 
failed for uncertainty. The evidence failed to establish that 
there ever was such a body as the Oxford Group. For such a 
body to exist there must be some association, some rules 
binding the members, some constitution, some real member- 
ship. The book ~* What is the Oxford Group?” by the 
defendant Buchman began: ~*~ You cannot belong to the 
Oxford Group. It has no membership list, subscriptions, 
badge, rules or definite location. It is a name for a group of 


people who, from every rank, profession and trade, in many 
countries, have surrendered their lives to God and who are 
endeavouring to lead a spiritual quality of life under the 
guidance of the Holy Spirit.” 


The next question was whether 





there was a valid charitable bequest. It was argued that on 
the true construction of the will there was a bequest not to 
a society but for certain purposes which were said to be for 
the advancement of religion. The testatrix clearly thought 
there was a body called the Oxford Group with an officer who 
could give a valid receipt but that could not turn the gift 
into one for a purpose. His lordship referred to In re Many 
[1903] 1 Ch. 232: In re Webster [1912] 1 Ch. 106: In r 
Wedgwood [1914] 2 Ch. 245; and In re Davis [1902] 1 Ch. 
876, and said that a general charitable intention could not be 
inferred. A number of individuals engaged in certain work 
met regularly at Brown’s Hotel, and the testatrix thought 
the Oxford Group was an organised body with its office there. 
She was wrong. The gift failed. Even if this gift were one 
for certain purposes it would be void unless it was charitable. 
It was said that the Group’s objects were simply the 
promotion of the Christian religion. His lordship referred to 
Keren Kayemeth le Jisroel Ltd. v. Inland Revenue Commis- 
sioners [1931] 2 K.B., at p. 477, and said that no doubt the 
Group sought to bind people together by religious bonds 
but that was not what was meant by the promotion of religion 


us understood by law. There was no evidence that the 


Group existed purely for the purpose of the promotion of 


religion. The gift was void for uncertainty. 

CounseL: Walter Hart; Vaisey, K.C., and W. M. Hunt : 
Shebbeare; Romer, K.C., and J. Sparrow;  Andrewes 
Uthwatt. 

Soxicirors: Denton, Hall & Burgin; 
Bird & Bird; Treasury Solicitor. 


Reported by FRANCIS H. COWPER, Esq., Barrister-at-Law.} 


Gamlen & Co. ; 


/» rc Ashburnham Tinplate Co. Ltd., Kidwelly Tinplate 
Co. Ltd., Old Castle Iron and Tinplate Co. Ltd., Western 
Tinplate Works Ltd. and Teilo Tinplate Co. Ltd. 
3ennett, J. 15th March, 1939. 
CoMpANY—PRACTICE—PETITION TO SANCTION SCHEME OF 

ARRANGEMENT AND AMALGAMATION—UNDERTAKINGS TO 

BE VeEsTED IN CoMPANY TO BE FoRMED—SCHEME 

SANCTIONED AS BETWEEN TRANSFEROR COMPANIES AND 

MEMBERS—MatTTER REFERRED TO REGISTRAR TO MAKE 

ORDER BINDING ON NEw Company WHEN ForMED. 

Five tinplate companies sought the court’s sanction to a 
scheme of arrangement and amalgamation under the 
Companies Act, 1929, ss. 153 and 154, and the vesting of 
their undertakings in a company to be formed. Their 
assets and liabilities were to be taken over in exchange for 
shares in this company. 

Bennett, J., said that he could not make an order binding 
on a company not in existence. As between the transferor 
companies and their members he would sanction the scheme, 
referring the matter to the Registrar to make the necessary 
orders binding on the new company when it came into 
existence. 

CounsEL: W. G. Brown. 

Souicirors: Field, Roscoe & Co. for Collins, Woods & 
Vaughan Jones, of Swansea. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law. | 


High Court—King’s Bench Division. 
Pitt v. Jackson. 


Croom-Johnson, J. 11th January, 1939. 


NEGLIGENCE—LICENSEE—FALL ON PoLIsHED LINOLEUM 


FLooR—WHETHER OwNER OF Howse LIABLE. 

Action for damages for negligence. 

The plaintiff visited the house of her sister who was married 
to the defendant. While at the defendant’s house, the 
plaintiff walked along a passage with a polished linoleum 
floor on which she fell, sustaining injuries in respect of which 
she brought this action. 
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Croom-JoHNson, J., said that it was accepted that the 
plaintiff was a licensee in the defendant’s house. He referred 
to Mersey Docks and Harbour Board v. Procter [1923] A.C. 253, 
at p. 274; 67 Sox. J. 400, and said that the plaintiff argued 
that she could not be expected as a reasonable person to foresee 
the highly polished condition of the linoleum. In Fairman 
v. Perpetual Investment Building Society [1923] A.C. 74, at 
p. 96, Lord Wrenbury gave an exposition of what concealed 
danger might amount to a trap. There must be something 
in the particular danger which had been encountered which 
a reasonable man would neither expect nor suspect. The 
fact that linoleum when highly polished was apt to become very 
slippery was very well known. His lordship concluded on 
all the facts that the linoleum in question had not been 
polished so highly as to make it dangerous to all and sundry. 
It was impossible to draw the inference that whenever a person 
fell on polished linoleum the polish had necessarily achieved 
a high degree such as was proved in Weigall v. Westminster 
Hospital (1936), 80 Sou. J. 146; 52 T.L.R. 301. The action 
failed. 

CounsEL: Frank Soskice, for the plaintiff; J. W. Morris, 
K.C., and C. LZ. Henderson, for the defendants. 

Soricitors: William Hurd & Son; Sayle, Carier & Co. 


{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Beaumont-Thomas . Blue Star Line, Ltd. 
Lord Hewart, C.J. 20th January, 1939. 
NEGLIGENCE—PASSENGER INJURED ON LINER BY SLIPPING 
iN Corrtpor-—-Owners Founp NEGLIGENT—CONDITIONS 
on TicketT—‘ ALL Risk... OF THE PAssAGE”’ ON 

PASSENGER—LIABILITY. 

Action for damages for personal injuries tried by Lord 
Hewart, C.J., with a special jury. 

The plaintiff was a passenger for a week’s cruise on a luxury 
liner belonging to the defendant company. While he was 
going along a corridor of the ship which was being washed by 
a steward, he slipped on the wet floor, broke his right leg, and 
became permanently crippled. He contended that it was 
an express or implied term of his contract for the voyage that 
the corridor should not be so cleaned as to constitute a trap, 
and that the defendants, by their servants, committed a 
breach of their duty to him by allowing the floor of the corridor 
to be washed at a time when they knew that he would be using 
it, and to be washed in such a way that by its wet and slippery 
condition it constituted a trap for him, without any warning 
to him of the danger. The jury returned a verdict in favour 
of the plaintiff awarding him £5,000 damages, apart from the 
agreed special damages of £1,000. His lordship deferred 
entering judgment pending legal argument on the question 
whether the defendants were protected from liability by virtue 
of the conditions printed on the plaintiff's ticket, those relied 
on being Nos. 8 and 9 which, so far as material, provided : 
‘8. Passengers take upon themselves all risk whatsoever of 
the passage to themselves their baggage and effects including 
risks of embarking and disembarking and whether by boat or 
9. Without restricting the generality of condition 
the company shall ”’ [not] ** be held liable for loss, 

to any passenger or his or her . . . property 
arising... from any act...or default of... any 

. . persons acting for or in the employ of the 
company ... in the navigation or management of the 
ship; . . . from unseaworthiness or unfitness of the ship or 
her equipment . from unlighted or unguarded ladders, 
doors, gangways or openings through any deck or the side of 
the steamer, whether in port or at sea, or from any other cause 


otherwise. 
No. 8 


damage 


Pe 


whatsoeve! 
Lorp Hewart, C.J., 
two conditions ought to be read together. 


said that both sides agreed that the 
If it had been 


intended by condition 8 to protect the defendants from loss } Factory and Workshop Act, 1901. 


arising from the negligence of their servants during the 





passage, it would have been easy to state it. The words 
“all risk whatsoever ” were qualified by the word * passage,” 
and those words would, in their ordinary English meaning, 
denote the marine risks to which the passengers would be 
exposed during the cruise. The words of condition 8 were not 
apt to cover such negligence as had been found by the jury 
in this case. By that condition, considered by itself, the 
passenger did not take the risk arising from negligence of the 
defendants’ servants. Counsel for the defendants, founding on 
Larsen v. Sylvester & Co. [1908] A.C. 295, and S.S. Knutsford, 
Ltd. v. Tillmanns & Co. [1908] A.C. 406, and placing oreat 
reliance on the judgment of Hamilton, J., in Thorman v. 
Dowgate Steamship Company, Lid. [1910] 1 1.B. 410, submitted 
that full effect should be given to the final words of condition 9, 
and that they relieved the defendants from liability for the 
negligence found by the jury. He contended that when the 
parties used the words * from any other cause whatsoever ”’ 
their intention was to exclude the rule or canon of ejusdem 
generis. It was contended for the plaintiffs that there was a 
category, a risk of the sea-passage, and that all the exemptions 
in the conditions came within it. Both conditions referred 
to and dealt with the same subject-matter— all risk whatso 
ever of the passage ’—in the sense of that expression which 
he (his lordship), had attributed to the language of condition &, 
and condition 9 did not give any indication of departing from 
The contrary was to be inferred from the 
There would accordingly be judgment for 


that meaning. 
opening words. 
the plaintiff. 
CounsEL: Norman Birkett, K.C., and Robert Fortune, 
for the plaintiff; H. 7. P. Hallett, K.C., and Cyril Miller, 
for the defendants. 
Souicirors : Eloy Robb & Co.; W. A. Crump & Son 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law. | 


Fowler v. Yorkshire Electric Power Co. Ltd. 


Lawrence, J. 20th January, 1939. 


Factory—WorkKMAN EmPpLoyeD By Sus-Conrractor— 
INJURED IN PoWER STATION THROUGH SUB-CONTRACTORS 
NEGLIGENCE—ACCIDENT CAUSED BY DANGEROUS MacuH 
INERY—IMPRACTICABILITY OF FENCING—LIABILITY OF 
OWNER OF PRemMISES—EHEXTENT OF OWNER’S Duty ‘To 
InvirreEs—-Factory AND WorxksHop Act, 1901 (64 Vict. 
& LHdw: 7, -¢. 22), s. 10: 

Further consideration of an action tried by Lawrence, J., 
with a jury at Leeds Assizes. 

The plaintiff was the servant of sub-contractors employed 
by the defendant company, and was injured in a power house 
of the company by a crane which travelled on two tracks at a 
considerable height from the ground. While the plaintiff 
was working on a ladder propped against one of the pillars 
supporting the track of the crane and had his hand on the 
track, the crane passed and cut the hand off. The jury, 
in answer to agreed questions put to them, found that the 
crane and track were a danger to the plaintiff in relation to the 
work which he had to do; that the danger was unknown, 
and not reasonably apparent, to the plaintiff; that the 
danger was known to the defendants, but that they were 
guilty of no negligence ; that the accident was caused by the 
negligence of the plaintiff's employers ; and that the plaintiff 
was not guilty of contributory negligence. On those answers 
the case was adjourned for argument in London. It was 
contended for the plaintiff (1) that the defendants had failed 
to fulfil their duty to him as an inyitee since they had employed 
the sub-contractors to warn the plaintiff of the danger arising 
from the crane and track and they had failed to do so ; and (2) 
that the crane was dangerous machinery which had not been 
fenced or rendered as safe as if it had been fenced, and that 
the defendants were therefore liable under s. 10 (1) (c) of the 
The defendants contended 
that there was no evidence to support the jury’s finding in 
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favour of the plaintiff on the question of contributory 
negligence. 

LAWRENCE, J., said that the plaintiff was entitled to succeed 
under the Act of 1901. The crane and track were not fenced 
in any way. It was argued that they could not be fenced, 
and that was perhaps true of the crane itself. It was, however, 
clear that the pillars supporting the crane track could have 
heen fenced. Even if the whole apparatus could not be 
fenced, the Act provided that dangerous machinery must be 


rendered as safe as if it had been fenced: and the result of 


the authorities was that, if that were impracticable, the 
machinery could not lawfully be used (see Davies v. Owen 
(Thomas) & Co. Ltd. [1919] 2 K.B. 39: Atkinson v. London 
and North Eastern Railway {1926| 1 K.B. 313). It was clear 
that the track and crane were not as safe as if they had been 
fenced, and it followed, if there were no contributory 
negligence on the part of the plaintiff, that the action must 
succeed. In his (his lordship’s) opinion, there was no such 
negligence. It was true that the plaintiff could have obtained 
a longer ladder which would have made it unnecessary for 
him to put his hand on the crane track, but there was nothing 
negligent in what he was actually doing at the time of the 
accident. The fact that his conduct was a causa sine qua non 
of the accident did not disentitle him from succeeding (see 

seven on Negligence,” 4th ed., Vol. I, p. 173). On the 
question whether the plaintiff's employers were agents for 
the defendants, he (his lordship) held that the defendants were 
right. The question was whether the owner of property was 
hound to bring home a warning to the minds of all invitees 
of unusual dangers which were not apparent, or whether he 
must merely take reasonable care to prevent injury to them. 


In his (his lordship’s) opinion, the latter was the extent of 


the owner’s obligation. He found that the defendants took 
reasonable care by warning the plaintiff’s employees that the 
permit-to-work card system must be carried out. Wilsons 
and Clyde Coal Co. v English, 81 Sou. J. 700: 157 L.T. 406, 
was inapplicable. There must be judgment for the plaintiff. 
CouNsEL: Paley Scott, K.C., and G. H. B. Streatfeild, for 
the plaintiff : Philip Vos, K.C., R. S. Wilson, for the 
defendants. 
Soiicirors: W. H. Thompson > William Charles Crocker. 


[Reported by R. C. CALBURN, Esq.. Barrister-at-Law. 


Quebec Salvage & Wrecking Co. ». Owners of S.S. ‘‘ Kyno.”’ 
Wrottesley, J. 23rd January, 1939. 
SHIPPING—SALVAGE ContTract——""No Cure, No Pay” 

CLAUSE—ADDITIONAL CLAUSE FOR DatLy PAYMENT TO 

SALVAGE Sure in Any Event—-DELETION OF ADDITIONAL 

CLAUSE BY Masters BrroreE SALVAGE COMPLETED —BASIS 

OF REMUNERATION. 

Case stated by an arbitrator. 

On the 26th June, 1937, the s.s. °° Kyno” stranded in the 
St. Lawrence while bound from Aberdeen to Montreal. On 
the next day, a salvage steamer, the “ Lord Strathcona,” 
helonging to the Quebec Salvage and Wrecking Company 
started out to help. It was agreed that the salvage should 
be effected under a Lloyd’s salvage agreement in standard 
form, ** no cure, no pay, but before the “ Lord Strathcona ” 
left Quebec it was agreed that an extra clause should be 
inserted in the agreement to the effect that, in the event of 
non-success, the salvors should be paid a sum of $500 a day 
from the time when the *“ Lord Strathcona” left Quebec 
until her return. On the 5th July the ** Kyno ”’ was refloated, 
and she was finally escorted to Quebec for repairs. Before 
the completion of the salvage the underwriters on ship and 
cargo wished to have the extra clause deleted, and, after the 
‘* Kyno”’ had reached Quebec, her master and the master of 
the * Lord Strathcona ’”’ agreed on the matter and deleted 


the clause, apparently under the impression that, as the 
salvage had been successfully carried out, the provision for 





payment in the event of non-success was no longer of any 
importance. In fact, where the standard form of ** no cure, 
no pay” was used, the sum payable when a salvage was 
successfully completed was considerably greater than the sum 
payable where there had been a provision that the salvors 
should receive something even if unsuccessful. The extra 
clause having been deleted, the salvors contended that the 
contract must be read as if the clause had never existed, and 
that they were entitled to the full remuneration payable in a 
case of no cure, no pay.” A Lloyd’s arbitrator awarded 
the salvors £18,000 on the basis of a “no cure, no pay ” 
contract. An appeal arbitrator, subject to the opinion of the 
court on a special case, held that he must take into con- 
sideration the existence of the extra clause providing for a 
payment in the event of non-success, and therefore reduced 
the sum payable to the salvors to £14,000. The salvage 
company appealed. It was contended for the company, 
inter alia, that an arbitrator must deal simply with the 
contract as it came before him, and that he had no power to 
make any alteration in it; and that, as the clause had been 
deleted before arbitration took place, it should have been 
treated as if it had never existed. It was contended for the 
respondents, inter alia, that the only contract between the 
parties when the * Kyno ”’ arrived at Quebec was the original 
agreement with the extra clause typed into it; and that the 
clause remained in the agreement until the salvage was 
successfully carried out and completed, so that all that 
remained was to ascertain by arbitration the amount due. 
Wrortres.ey, J., said that the alteration in the contract 
was said to be without consideration and to be a mere nudum 
pactum. By the provisions of the Lloyd’s agreement the 
master had full authority to make the alteration. The parties 
made the alteration deliberately and with some formality, 
and must have intended to substitute for the old agreement 
a new agreement without the added clause. The old contract 
therefore had gone, and, as the parties had got rid of it, the 
arbitrator had merely to find what was the proper sum to be 
paid for the salvage services rendered and accepted on the 
principle of no cure, no pay. He had no right to consider 
matters which had previously been in the contract and had 
heen deliberately excluded. The appeal must be allowed. 
CounsEL: G. St. C. Pilcher, K.C., and N. Craig, for the 
appellants : K. Carpmael, K.C., and H. L. Holman, for the 
respondents. 
William A. Crump & Son ; Botterell & Roche. 


{Reported by R. C. CALBURN, Esq., Barrister-at-Law. | 


SOLICITORS : 


Clarke and Another ». Bethnal Green Borough Council. 
Oliver. J. 7th and 8th March, 1939. 


LocaL GOVERNMENT--SWIMMING BatH OWNED BY LocaL 
AuTHORITY—CHILD ADMITTED FOR PAYMENT INJURED— 
ACTION AGAINST AUTHORITY FOR NEGLIGENCE DISMISSED 

Avurnority’s Ricut Tro Souicrror AND CLIENT Costs 

Execution oF A Pusiic Dury—Pvueiic AUTHORITIES 

Protection Act, 1893 (56 & 57 Vict., c. 61), s. 1. 

Action for damages for personal injuries. 

The infant plaintiff, a girl aged thirteen years, sustained 
injuries while she was in a swimming bath belonging to the 
defendants. She had paid one penny for admission. As 
she was standing on the spring-board preparing to dive, 
another child who was holding on to the under part of the 
board suddenly let go, with the result that the infant plaintiff 
was thrown on to the edge of the bath and injured. The 
infant plaintiff and her mother, by whom she sued, accordingly 
brought this action, alleging against the defendants that the 
attendant provided by them failed properly to supervise 
the behaviour of the children, about fifty in number, who 
were using the bath at the time. His lordship having held 
that there was no negligence on the part of the attendant 
and given judgment accordingly, it was contended for the 








nn as & i in 


oo. a oh ae 








March 18, 1939 


THE SOLICITORS’ JOURNAL. 


[Vol. 83] 219 








defendants that by s. 1 of the Public Authorities Protection 
Act, 1893, they were entitled to their costs to be taxed as 
between solicitor and client, because, in providing baths for 
the public, they were acting “in pursuance or execution or 
intended execution of a public duty or authority.” 
For the plaintiff it was contended that there was no obligation 
on the defendants to provide baths, though by s. 167 of the 
Public Health (London) Act, 1936, they were permitted to do 
so; that the plaintiff was in the baths in pursuance of a 
contract with the council, having paid for admission, and that 
the duty of the defendants’ attendant to her arose by virtue 
of that contract ; and that that was a private obligation to the 
plaintiff and not the execution of a public duty. By s. 1 of 
the Act of 1893, ‘‘ Where . any action . is commenced 

. against any person for any act done in pursuance, or 
execution of any Act or of any public duty or 
authority . (b) Wherever in any such action judgment is 
obtained by the defendant, it shall carry costs to be taxed as 
between solicitor and client.” 

OLIvER, J., said that s. 1 (6) applied to any person if he was 
acting in pursuance of any public duty or authority or in 
intended execution thereof. As he read the speeches in 
Bradford Corporation v. Myers [1916] A.C. 242 ; 60 Sot. J. 74, 
it would be wrong to say that the section only applied when 
the corporation were acting under the direction of a statute. 
He held that the defendants, in providing baths for people 
who might not otherwise be able to enjoy them, were acting 
in pursuance of a public duty or authority. There was a 
great difference between the provision of a swimming bath 
to be used by all and sundry and the delivery of a ton of coke 
to a particular individual, which was the cause of action in 
Bradford Corporation v. Myers, supra. 


CounsEL: R. J. White, for the plaintiff; Frank Soskice, 
for the defendants. 
Soricitors : Daphnes ; William Hurd and Son. 


{Reported by R. C. CALBURN, Esq., Barrister-at- Law. ] 


Court of Criminal Appeal. 
R. v. Treanor. 


Lord Hewart, C.J., Charles and Singleton, JJ. 
16th January, 1939. 


CriminaL Law—Bigamy—Huspanp’s Two MarriAGEs 
SuBSEQUENT TO LawruL MarriAGE—WIFE CONTINUALLY 
ABSENT AND NOT KNOWN BY HUSBAND TO BE LIVING FOR 
SEVEN YEARS BEFORE EACH MARRIAGE— WHETHER DEFENCE 
oF SEVEN YEARS’ ABSENCE AVAILABLE ON CHARGE IN 
RESPECT OF SECOND MARRIAGE—OFFENCES AGAINST THE 
Person Act, 1861 (24 & 25 Vict. c. 100), s. 57. 

Appeal against conviction of bigamy. 

The appellant, Treanor, was indicted at Sussex Assizes 
on an indictment containing four counts, of which the first 
charged him with bigamy with a woman called Anderson 
in July, 1930; the second with bigamy with a woman called 
Davis in January, 1938 ; and the third and fourth with making 
false statements for the purpose of entries in marriage registers 
with regard respectively to those two marriage ceremonies. 
The appellant pleaded ** Not Guilty ” to the first two counts 
of the first indictment, and “ Guilty ” to the last two counts. 
On the first count the prosecution offered no evidence 
because they were unable to prove that the appellant knew 
his lawful wife to be alive at any time since 1918, when he 
left her. The appellant ultimately pleaded ‘ Guilty ” also 
to the second count. He was then sentenced to twelve 
months’ imprisonment on the charge of bigamy and to 
consecutive terms amounting to nine months to run 
concurrently with the twelve months, on the charges of 
making false statements. He was granted leave by the 
judge to appeal against the conviction of bigamy. The offence 
of bigamy is defined in s. 57 of the Offences Against the Person 
Act, 1861, which contains the following proviso: “* Provided 


| 





that nothing in this section contained shall extend. . . 
to any person marrying a second time whose husband or wife 
shall have been continually absent from such person for the 
space of seven years then last past, and shall not have been 
known by such person to be living within that time . ; 

Lorp Hewart, C.J., delivering the judgment of the court, 
said that it was argued on the appellant’s behalf that, inas- 
much as the prosecution could not prove that at any time within 
the seven years next preceding either of the alleged bigamous 
ceremonies the appellant knew that his lawful wife was 
alive, he was entitled to acquittal under the proviso to s. 57 ; 
and that the proviso applied to the marriage of 1938 as well 
as to that of 1930. The prosecution contended that as the 
words in the proviso were “‘ marrying a second time,” and 
not “a second or subsequent time,” the defence was available 
once only. In the opinion of the court the contention of the 
prosecution was right. The proviso meant precisely what it 
said, and when the expression ‘‘ marrying a second time ” 
was used it meant “a second time,” and was not to be 
artificially expanded into meaning “ any second or subsequent 
time.” The appeal must be dismissed. 

CouNnsEL: Geoffrey Lawrence, for the appellant : 
Neve, for the Crown. 

Soxicitors : The Registrar of the Court of Criminal Appeal : 
The Director of Public Prosecutions. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Eric 


Railway and Canal Commission. 


In re An Application by Sherwood Colliery Company, 
Limited. 
Wrottesley, J., Sir Francis Taylor, K.C., and Sir Francis 
Dunnell. 21st December, 1938. 

Mines (CoAL)—APPLICATION FOR INCREASED FACILITIES 
INTERVENTION OF CoAL COMMISSION— WHETHER GRANT 
OF APPLICATION TO BE SUBJECT TO IMPOSITION OF 
Minimum RENT AND OBLIGATIONS TO SINK NEW SHAFTS. 
Application for the right to work coal and for ancillary 

rights in connection with the working. 

By various leases the applicant company were entitled to 
work the coal under (a) freehold land of the Duke of Portland ; 
and (b) former copyhold land of the Manor of Mansfield, of 
which the Duke of Portland was the lord. The relevant 
leases bound the applicant company not to work any coal 
lying under lands formerly copyhold without first obtaining 
the consent of the former copyholder in every case, or, 
alternatively, an order of the Railway and Canal Commission 
authorising the working. The applicants sought an order to 
work the coal under any copyhold land concerned, not- 
withstanding any rights of former copyholders which might 
still subsist. By an answer and objections filed by the Coal 
Commission which was appointed in July, 1938, under the 
Coal Act, 1938, it was recited that by virtue of that Act all 
the unworked coal and mines of coal in Great Britain existing 
on the Ist July, 1942, would vest in the Coal Commission in 
fee simple for a title comprising all interests in the coal other 
than those described in the Act as retained interests. The 
Coal Commission did not oppose the application except in 
so far as was necessary for the purpose (a) of protecting their 
rights and interests, present and future, in the coal-mines and 
the coal in them, and (6) of obtaining the inclusion of certain 
provisions in the order of the Railway and Canal Commission 
granting the application. The Coal Commission submitted 
that the grant of the application should be subject to the 
condition that the coal should be worked with adequate 
diligence and in a proper and workmanlike manner, and that 
the applicants should within ten years proceed to prove the 
deeper seams by a pair of underground drifts indicated on a 
plan, and by deepening their existing shafts, or by sinking 
such new shafts as might be expedient, and that, so soon as 
the seam should have been adequately proved, the applicants 
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should forthwith proceed and continue to work the seam by 
proper shafts which might be new shafts or extensions of 
existing shafts as might be expedient. Finally, the Coal 
Commission submitted that the applicants should be put 
under an obligation to pay a minimum annual rent from 
Ist July, 1942. 
Wrotres.tey, J., 
that it was, in the circumstances, clearly in the national 
interest that the application should be granted. In the 
opinion of the court, the question whether or not a minimum 
rent should be imposed was one to be decided on the merits 
of the particular case. The court accepted the proposition 
that the proper function of rent was first to secure diligent 
working, and, secondly, to ensure to the coal owner some 
sut if a minimum rent was to bring 


giving the judgment of the court, said 


constancy of income. 
about those results it must only be imposed in suitable cases, 
and with due regard to the likelihood or otherwise that the 
rent would in fact be earned within a reasonable period. 


The function-of minimum rent to secure diligent working | 
: : : } 

was sufficiently provided for by the liberty which the Coal 

Commission had to apply to the court if necessary. The 


second question was whether the order of the court should 
include a term imposing on the applicants the obligation 
within ten vears to sink further shafts to enable the coal in 
the lower seams, the subject of the application, to be properly 
a leap in 


developed. To impose such a covenant would be 


the dark, imposing on the lessees a very heavy liability 


which might turn out to be unnecessary and_ therefore 
oppressive. It was common ground that the applicants 
were a well-administered company who had shown. skill 


and a proper sense of responsibility in all their operations. 
Having regard to the Coal Commission’s powers of inspection 
of the applicants’ mine, the court thought it both unnecessary 
and unwise to impose any such obligation. The application 
would accordingly be allowed in terms of the court’s order. 

CounseL: Rabagliati, K.C., and P. G. Roberts, for the 
applicants: David Bowen, K.C., and Meston, for the Coal 
Commission: J. P. Ashworth, for Butterley Company, 
Limited. John Brunyate held a watching brief for the Duke 
of Portland. : 

Soxicirors : Gregory, Roweliffe & Co., for Wells & Hind, 
Nottingham : The Solicitor to the Coal Commission ; Thicknesse 
and Hull; Baileys, Shaw & Gillett. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.| 








Reviews. 


By D. F. pe Lv Hoste Rankine, M.A., 
F.C.A., and Ernest C. 
Edited by C. A. 
F.S.A.A. 
H.F.L. 


Mercantile Law. 
LL.D., Ernest Evan SPICER, 
PrEGLER, F.C.A. Seventh Edition, 1939. 
Sater, LL.B., F.S.A.A., and W. W. Biae, F.C.A., 
Demy 8vo. pp. li and (with Index) 552. London : 
(Publishers), Ltd. 10s. 6d. net. 

In the seventh edition of this book the opportunity has been 
taken of introducing the provisions of recent Acts of Parlia- 
ment. These do not include, however, the Administration of 
Justice (Miscellaneous Provisions) Act, 1938, s. 16 (1), whereby 
the jurisdiction of the county court is raised to £200. In the 
introduction the jurisdiction is still stated to be £100, and 
appeals from the county court are described as going to the 
Divisional Court. This is correct in some respects, e.g., in 
bankruptcy matters, but the normal appeal has been to the 
Court of Appeal since 1934. These are minor matters, 
however, which do not detract from the usefulness of the book 
The text is clearly printed in bold type, and there 
The subjects of 


as a whole. 
is a useful glossary of technical terms. 
partnership, company and bankruptcy are treated separately 
in other books by the same authors. Other subjects in the 





category of mercantile law are fully dealt with in the present 
volume, including a summary of Merchant Shipping law. 


Paterson's Licensing Acts with Forms. Forty-ninth Edition, 
1939. By Sir Joun Pepper, K.B.E., C.B., and E. J. 
Haywarp, O.B.E., Solicitor, Clerk to the Justices for the 
City of Cardiff. Crown 8vo. pp. exxii and 1434 (Index 175) 

Butterworth & Co. (Publishers), Ltd.; Shaw 

Thin Edition, 3s. 6d. extra. 


London ° 
& Sons, Ltd. 22s. 6d. net. 
Under the generic term of * licensing’ there is included a 
mass of law relating to such diverse subjects as billiards and 
These are adequately dealt with in the 
present edition, although we imagine that more frequent 
reference will be made to that part of the book dealing with 
the Licensing (Consolidation) Act, 1910, and the Licensing 
Act, 1921. The changing habits of the people are causing the 
commercial interests concerned to embark upon new enter- 
The need 
for adapting existing legislation to modern conditions has 
given rise to several interesting decisions, e.g., R. v. Weston- 
supel Mare JJ., which is noted at p. 719. The reversal by 


cinematographs. 


prises, which in turn create novel legal problems. 


the Court of Appeal of the decision of the King’s Bench 
Division (reported at 83 SOL. J. 73) came too late to be noted. 
The illegality of stud poker, as held in Dalton v. Adelphi Club, 


Ltd., is pointed out at p. 748. The indirect effect on licensing 

of other statutes has involved the inclusion of extracts from 

the Finance Act, 1938, and the Young Persons (Employment) 

Act, 1938. Not only the Statutory Rules and Orders, but 

also the relevant Home Office circulars are included. The 

present volume may accordingly be recommended as sustaining 
‘ 


the reputation oO previous editions 


Wigram's Justices Note-Book: A Short Account of the 
Jurisdiction and Duties of Justices and an Epitome of the 
Criminal Law. By Roserr W. H. Fanner, Solicitor, 
Clerk to the Justices for the Bromley Division of the 
County of Kent. Fourteenth Edition, 1938. Crown &vo. 
pp. xii and (with Index) 556. London: Stevens and Sons, 
Ltd 12s. 6d. net. 

This Is deservedly a classic among smaller reference works: 
it at hand will indeed be 
valuable 


and the justice of the peace who ha 
well equipped for his work. Part [ consists of 
preliminary notes on summary jurisdiction and procedure, 
and Part [I consists of an account, in alphabetical order, of 
all the matters which may come before justices. The section 
ome scattered hints 
value can be judged 


on Evidence is modestly described as 
of daily occurrence,” but it 


upon ports 
cs, me ! “+1 a . : 
hat the matters dealt with are in fact of daily 


by the fact 
occurrence, and by the lucidity with which such important 
matters as circumstantial evidence, and the judges’ rules 
with regard to the admissibility as evidence of statements 
made by prisoners or’persons suspected of crime are treated. 
The present edition brings the work fully up to date. 


Books Received. 

Law in the Light of History. Book I.—-Western Europe in 
the Middle Ages. By C. H. 8. Stepuenson, LL.D., and 
K. A. Marries. 1939. Demy &vo.- pp. xi and (with 
Index) 331. London: Williams & Norgate, Ltd. 16s. net. 

Police Law. By Ceci C. H. C.B.E., LL.D., 
Chief Constable of Birmingham Edition. 1939. 
Crown 8vo. pp. xx and (with Index) 502. London: 
Butterworth & Co. (Publishers), Ltd. 5s. net. 

Form of Hire-Purchase Agreement under the Hire Purhcase Act. 
1938. By C. Gorpon JONES and ReGctnaLp ProupFoor, 
Solicitors of the Supreme Court. 1939. Demy 8vo 
pp. 30. London: Butterworth & Co. (Publishers), Ltd. 
2s. 6d. net. 


Moriarty, 
Sixth 


Report of the Colonial Students Committee appointed by the 
Secretary of State for the Colonies. December, 1938. Royal 
8vo. pp. iv and 45. 1939. London: H.M. Stationery 

Office. 9d. net. 
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FINE JEWELS, 
DIAMONDS, | 
ANTIQUE & 
MODERN SILVER 


| 
VALUED OR PURCHASED TO | 
ANY AMOUNT FOR CASH. | 








VALUATIONS FOR | 
PROBATE @&c. 


| 
| 
SPINK & SON | 
Established 1772 LIMITED 


5, 6 & 7, KING STREET, ST. JAMES’S 


Telephone : LONDON, S.W. I 
WHitehall 5275 (5 lines). 








Telegrams : 
Spink, London. 

















MAKING A WILL... 


substantial legacy in addition to one’s regular contribution. 


BRITISH & FOREIGN BIBLE SOCIETY 








CLIENT : “Then, | wish to include in my Will a legacy for the British 
and Foreign Bible Society.’’ 

SOLICITOR: ‘That's an excellent idea. The Bible Society has at least 
four characteristics of an ideal bequest.”’ 

CLIENT : “Well, what are they?’’ 

SOLICITOR: “Its purpose is definite and unchanging—to circulate the 
Scriptures without either note or comment. 
Its record is amazing—since its inception in 1804 it has 
distributed over 500 million volumes. 
Its scope is far-reaching—it broadcasts the Word of God 
in over 700 languages. 
Its activities can never be superfluous—man will always 
need the Bible.’’ 

CLIENT : “You express my views exactly. The Society deserves a | 








1464, QUEEN VICTORIA STREET, LONDON, E.C.4 | 


Please mention ‘‘ Tue Souicitors’ Journal 


When Assisting Clients 


In the distribution of 
Charitable Bequests, or 





when advising them f 
upon suitable benefac- se, 
tions, please consider lg Ss 


the claims of this old 
and famous Children’s 
Hospital, the oldest in 
the British Empire. 


THE HOSPITAL 
FOR SICK CHILDREN 
GREAT ORMOND ST. 


LONDON, W.C.I 


Every day, 700 little children of the poor are treated. 
£100,000 a year is needed for absolute necessities. In 
addition, help is urgently required for the £500,000 
Reconstruction Fund. £264,000 is still needed. 
FORMS OF GIFTS BY WILL and full inquiries of the 
Hospital’s work gladly sent by the Appeals Secretary. 

( HIS MAJESTY THE KING 

Pairens: } HER MAJESTY QUEEN MARY 
President: HER ROYAL HIGHNESS THE PRINCESS 
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IMPERIAL CANCER 
RESEARCH FUND 


Patron: HIS MAJESTY THE KING. 


President : The Rt. Hon. VISCOUNT HALIFAX, K.G., P.C., G.C.2.1., G.C.1.E. 
Chairman of the Executive Committee : x 
SIR HUMPHRY ROLLESTON, Bt., @.C.V.0., K.C.B. 
Hon. Treasurer: SIR HOLBURT WARING, Bt., C.B.E., F.R.C.8. 
Director: Dr. W. E. GYE. 


Founded in 1902, under the direction of the Royal College 
of Physicians of London and the Royal College of Surgeons 
of England, as a centre for research and information or 
Cancer, The Imperial Cancer Research Fund is working 
unceasingly on the systematic investigation of the disease in 
man and animals. The work of this Fund and of other great 
centres of research has increased our knowledge of the origin 
and nature of Cancer and has so altered our outlook that the 
disease is now curable in increasing numbers. Our previous 
accommodation has become too limited, and we have recently 
built new modern laboratories to extend the scope of our 
investigations. The income from investments and the 
Endowment Fund is insufficient to cover the total annual 
expenditure, and help is urgently needed to meet the heavy 
additional cost of expansion. 

Donations, subscriptions and legacies are earnestly solicited and should be 

sent tothe Honorary Treasurer, Sir Holburt Waring, Bt., c/o Royal 

College of Surgeons of England, Lincoin’s Inn Fields, London, W.C.2. 


FORM OF BEQUEST. 
I hereby bequeath the sum of ¢ to the Treasurer, Sir } 
Waring, Bt., of the Imperial Cancer Research Fund under the direction of the 


Royal College of Physicians of |.ondon and the Royal College of Surgeons of 
Kugland, c/o Royal College of Surgeons of England, Lincoln’s Inn Fields, 
London, W.C.2, for the purpose of Scientific Research, and | direct thi 


receipt shall be a good discharge for such legacy. 
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NEW LAW BOOKS 


THE COAL ACT, 1938 


WITH THE COAL (REGISTRATION OF OWNERSHIP) ACT, 1937 


By F. A. ENEVER, M.A., LL.D., Legal Adviser and Registrar to the Coal Commission. 
A complete explanatory textbook on one of the most important Acts of recent years. Both Acts 
are preceded by very lucid introductions reviewing each Act as a whole, and showing the relationship of 
each with the other, and with earlier legislation. 

Just Published. 536 pages. 37s. 6d. net, postage 8d. 


THE PRACTICE OF THE DIVORCE DIVISION 


By EDGAR A. PHILLIPS, LL.B., formerly of the Divorce Registry. 
Planned to take the reader through each stage in an action, carefully and clearly setting out the relevant 
law and practice. It will prove indispensable to all who have to deal with the new Divorce Law and 
Practice. Over 150 Precedents of Forms are included. 

Now Ready. 740 pages. 37s. 6d. net, postage 8d. 





INCOME TAX AND N.D.C. 


UNDER THE FINANCE ACT, 1938 
By T. J. SOPHIAN, Barrister-at-Law. 
The Finance Act, 1938, is of the greatest importance to the legal profession and to those concerned with 
income tax law, in view of the very extensive alterations in law introduced by it. The author’s 
constructive manner in which he considers the problems that are raised by the new law will be of the 
greatest value. 
Now Ready. 246 pages. I5s. net, postage 6d. 


THE LAW OF TRADE MARKS 


By H. K. TURNER, M.C., F.I.R.I., Solicitor and Patent Agent. 
The Trade Marks Act, 1938, consolidates and amends the law, while the practice has had corresponding 
attention in the new Trade Marks Rules, 1938, the importance of which cannot be over-emphasised. 
Mr. Turner’s book is the indispensable practice book on this involved branch of law. 

Now Ready. 390 pages. 25s. net, postage 6d. 


THE LAW OF HIRE-PURCHASE 


By MAURICE SHARE, Barrister-at-Law. 
A concise and very practical work on both the Hire-Purchase Act, 1938, and the common law on this 
subject. The full text of the 1938 Act is printed, with an Appendix containing the relevant sections 
of other Acts, while extensive reference is made to case law. Precedents of Forms are included. 

Just Published. 388 pages. 5s. net, postage 6d. 


THE LAW OF FIRE BRIGADES AND A.R.P. 


By R. WYNNE FRAZIER, of Gray’s Inn, Barrister-at-Law. 
The second edition of the ‘“‘Law of the Fire Brigade ’’ contains a fully annotated print of the Fire 
Brigades Act, 1938, and chapters on all other aspects, including Pensions. In addition there is 
included a detailed annotation of the Air-Raid Precautions Act, 1937, together with the Statutory 
Rules and Orders made under the Act, and the important Government Circulars. 

Just Published. 480 pages. I5s. net, postage 7d. 
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Obituary. 
Mr. T. W. MORGAN. 
Mr. Thomas William Morgan, Barrister-at-Law, of Goldsmith 


Building, Temple, E.C., died on Wednesday, 15th March? 
Mr. Morgan was called to the Bar by Gray’s Inn in 1904, 
and joined the Oxford Circuit. He became a member of the 
law-reporting staffs of The Times and The Law Journal, 
and he was formerly a reporter for THE Soticrrors’ JOURNAL 
in the Court of Appeal. 

Mr. ©. E. FEW. 

Mr. Charles Eric Few, B.A., LL.B. Cantab., solicitor, a 
partner in the firm of Messrs. Few & Co., of Surrey Street, 
Strand, W.C., died on Thursday, 9th March, at the age of 
Mr. Few was admitted a solicitor in 1898. 

Mr. J. G. HUTCHINSON. 

Mr. James Gwynne Hutchinson, M.A., LL.B. Cantab., 
solicitor, senior partner in the firm of Messrs. Hutchinson 
and Son, of Bradford, died at Burley-in-Wharfedale on 
Saturday, Ilth March, in his’ seventy- fifth year. 
Mr. Hutchinson, who was admitted a solicitor in 1892, had 
been Coroner for the City of Bradford since 1900. His father 
had previously held that office for twenty-two years. 

Mr. G. F. JAMES. 

Mr. George Francis James, solicitor, head of the firm of 
Messrs. Wall & James, of Stourbridge, died on Tuesday, 
14th March, in his seventy-third year. Mr. James was 
admitted a solicitor in 1891. He had been Superintendent 
Registrar for the Stourbridge and Kingswinford district for 
nearly forty years, Clerk to the Kingswinford Rural District 
Council for twenty-three years, and Clerk to the Stourbridge 
Board of Guardians for twenty-seven years. 

Mr. J. A. 8S. RAM. 

Mr. John Adye Scott Ram, solicitor, a partner in the firm 
of Messrs. Bridges, Sawtell & Co., of Red Lion Square, 
W.C., died on Tuesday, 7th March, at the age of seventy. 
Mr. Ram was admitted a solicitor in 1895. 


sixty-five. 








Societies. 
City of London Solicitors’ Company. 


ANNUAL DINNER. 

The annual dinner of this Company was held at the Mansion 
House on the 14th March, with the Master, Mr. Ernest A. 
Rehder, in the chair. 

After the loyal toasts had been honoured, Mr. A. HAtr, 
the senior warden, proposed the health of the Lord Mayor, 
Sheriffs and Corporation of the City of London. He said that 
the members of the Company yielded to no one in their 
appreciation of the great services which the Corporation 
had rendered to the cause of Empire, and felt deep gratitude 
for its sure leadership on all occasions of national emergency 
and rejoicing. He added a personal tribute to the Lord 
Mayor for the magificent way in which his Lordship performed 
the duties of his high office in times of great difficulty. 

The Lorp Mayor, in reply, recalled a remark of Lord 
Tweedsmuir that the secret of style lay in precision, clarity 
and economy of language He did not know how far this 
applied to solicitors, but he suggested that some of the legal 
members of the Court of Common Council must have great 
style, for they could at times be very terse. He had a great 
affection for solicitors because they so seldom sent him an 
account, and he marvelled that they should always become 
so rich. He could not imagine the daily life of the City 
without solicitors ever ready to correct the citizen’s con- 
fessions and avoidances, his omissions and commissions, and 
his misuse of the phrase ‘* without prejudice.’’ He praised 
the splendid services rendered by the legal officers of the 
Corporation, and the untiring daily attendance of the aldermen 
at the Central Criminal Court in their capacity as 
commissioners. 

Mr. G. STANLEY Port, Past Master, proposed ** The Bench 
and Bar.’ Counsel, he said, existed for the purpose of 
helping solicitors in their difficulties. Solicitors took all 
their cares to counsel, and told them the law as advised by 





their clients ; counsel usually told them it was wrong, and 
counsel in turn were sometimes told by the judge that they 
were wrong, which induced a brotherly feeling between 
them and solicitors. Counsel were the solicitors’ friends 
in their professional life and often in their social life as well, 
and remained their friends after they were elevated to the 
Bench, though solicitors then became a little more respectful 
towards them. The Bench were the pride of this country, 
and the envy of a good many others. Patience did not 
necessarily produce a better administration of justice, but 
produced a much greater appreciation of it. How often did a 
client say: ‘* Well, we had a good run for our money; the 
old boy knew all about it, anyhow!” Mr. Pott had learnt 
much about patience from the years during which he had 
sat as a member of the Disciplinary Committee. 

THE MASTER OF THE ROLLS (Sir Wilfrid Greene), in reply, 
congratulated himself on an easy task, for he had no need 
to cast about to find some common interest between himself 
and the company. He was not in the difficult position of the 
captain of the Maori football team which had visited this 
country some years ago. Speaking at a Scottish dinner in 
honour of the team the captain had been able to mention 
only one link between himself and Scotland ; that his great- 
grandfather had once boiled and eaten a Scottish missionary. 
City solicitors might, supposed Sir Wilfrid, be boiled, and 
some of them might be called hard-boiled, but the most 
voracious cannibal in the last stages of night-starvation had 
never ventured to eat one. No centre of industry, banking 
or insurance in the world had such excellent legal advisers, 
guides, counsellors and friends as the City of London. One 
of the best works which the City solicitors did was to keep 
their important clients out of litigation, as the good physician 
kept his patient out of the operating theatre. The Attorney- 
General was in the unique position of having one client only, 
but a client who always paid. The time might come when 
he would go back to the ordinary rough and tumble of the Bar ; 
he therefore could not say all the nice things he would like 
to say to the solicitors, and Sir Wilfrid therefore proceeded 
to say them for him. Sir Donald Somervell had the highest 
opinion of those solicitors who had sent him briefs, and a high 
opinion, but one iot quite so high, of those who had not sent 
him briefs. <A fact which could not be too widely known was 
the work which the City solicitors had done for poor persons. 
There could be no greater public service than to ensure that 
poor persons obtained justice. In London alone during last 
year some 7,000 applications had been dealt with, and some 
30 per cent. had resulted in litigation. He did not know where 
poor persons could be found in the City of London, but he 
supposed that there might be a banker or two ; when a banker 
was approached for a loan, his behaviour always suggested 
that he was in the very depths of poverty. 

THE ATTORNEY-GENERAL (Sir Denald Somervell, K.C.) said 
that one of his regrets on being appointed a law officer 
had been that he had ceased to see his many friends among 
the City solicitors. His first practical experience of the law 
had been in the office of a City solicitor. It had been an austere 
one, for he had been thrown a bundle of papers and asked to 
note their contents. One of them had been an average 
adjustment statement, which might have beep as simple 
as the alphabet to some members of the company but had 
certainly not been so to himself. It had, however, had the 
salutary effect of making him feel that nothing, even a 
succession duty case, could seem really complicated again. 
The judge and counsel were alike instruments for the ascer- 
tainment of the truth in a case, and of the correct legal 
principles. They shared with the solicitors a common aim 
and common interests, and also common jokes. 

THE JUNIOR WARDEN (Mr. A. T. Cummings), in proposing 
the health of the Guests, expressed regret that the President 
of the Law Society was not able to be present, but welcomed 
Mr. Randle Holme, the Vice-President, himself a City solicitor. 
He also welcomed the Lord Mayor, and said that the Company 
considered themselves singularly fortunate in being allowed 
to meet for dinner at the Mansion House. Among the guests 
were distinguished members of the fighting Services, headed 
by Viscount Gort, Chief of the Imperial General Staff. The 
civic institutions were well represented by such dignitaries 
as the Chairmen of Lloyds and of the Baltic, and by the 
presidents of learned institutions and the masters of City 
companies. . 

Dr. E. Lestit BurRGIN, Minister of Transport, replied. 

Sirk GERALD Dopson, Recorder of London, proposed the 
health of the City of London Solicitors’ Company, coupled 
with that of the Master and Wardens. He hailed the solicitors’ 
profession as a courageous and even reckless body of men 
who had courted disaster by sending him briefs and had often 
met it. Whilc he was able to go home explaining the disaster 
away to himself, it had been the solicitor’s unfortunate lot 
to go home with the lay client and explain it away to him. 
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He had every reason to be grateful to the profession, not only 
for the briefs, but also for the pleasant surprises which they 
contained. There had always been the backsheet-—-a name 
often appropriately suggestive of another word of similar 
sound. Insult had sometimes been added to injury by the 
addition of the words ** Despatch will oblige.”” He had some- 
times tried to persuade his clerk to retaliate by putting the 
same inscription on his note of fees. 


Solicitors’ Managing Clerks’ Association. 
* RECENT DEVELOPMENTS OF THE COMMON LAW 
DUTY TO TAKE CARE.” 

Mr. Justice SINGLETON took the chair at a meeting of this 
Association, held in Inner Temple Hall, on 10th February, 
and Mr. P. R. BArry, K.C., delivered a lecture on ‘* Recent 
Developments of the Common Law Duty to take Care.” One 
of the essential elements of negligence as a tort, he said, had 
always been the existence of a duty to take care. This 


doctrine must for a long time have afforded some measure of 


relief to the “reasonable man.’ There had always been 
moments in the life of this citizen when he could cast anxiety 
aside and do what he liked without regard to the natural and 
probable consequences of his acts. The reasonable man was 
quite prepared to take care if the law said he must; on the 
other hand, he much preferred to be careless so long as his 
carelessness did not involve him in an action for damages. 
He enjoyed his moments of relaxation and bitterly resented 
their curtailment. He knew of many relationships in which 
he was responsible, but in ail of them some measure of physical 
control over the offending instrument or thing remained 
vested in him or in persons for whom he was responsible. 

In a civilised and industrialised community, however, there 
remained for him one problem of fundamental importance : 
To whom did he owe a duty in respect of chattels which he had 
made, repaired or distributed, after they had passed out 
of his possession or control ? Six or seven years ago he would 
have had much to reassure him in the reports. He would 
have realised that in a few special circumstances involving 

it was thought—physical proximity, invitation or special 
reliance upon his care, he did owe some duty to third persons. 
Otherwise he might well have imagined that he owed no duty 
and could be under no liability in tort in respect of articles 
he did not know to be dangerous. Heaven v. Pender (1883), 
11 Q.B.D. 503, had raised a threatening cloud, but its implica- 
tions had been considerably restricted by Lord Esher and 
\. L. Smith, L.J., in Le Lievre v. Gould [1893] 1 Q.B. 491, who 
founded the duty upon proximity. The reasonable man had 
resumed his triumphal through the courts, And, 
ironically enough, had even secured a victory over a defective 
ginger-beer bottle in Bates v. Batey & Co. |1913) 3 K.B. 351. 

Into this sea of apparently favourable authority had floated 
a once enterprising but now sadly decomposed snail. Relying 
upon that authority, the manufacturers might not have taken 
very great pains to restrain this creature’s exploratory habits 
or to eject it from the resting place it had found in one of their 
opaque ginger-beer bottles. The rout of the reasonable man 
had been complete. The decision had fallen within quite a 
narrow compass, but its most ominous feature was Lord Atkin’s 
opinion that proximity could be not only physical but extended 
to persons who were so closely and directly affected that the 
defendant ought reasonably to have them in contemplation. 
From. 1932 onwards the reasonable man might well have 
examined the Law Reports with redoubled care and even 
greater apprehension. In farr v. Butters [1932] 2 K.B. 606, 
he had the consolidation of learning that if the person injured 
actually knew of the defect, no action for damages against a 
manufacturer would lie. All the members of the court had 
apparently considered that the manufacturer owed no duty 
because there had been ample opportunity for inspection and 
discovery of the fault. Another minor success had been 
scored in Lvans v. Triplex Safety Glass Co. [1936] 1 All E.R. 
283, where the manufacturers had won because there had been 
opportunity for immediate inspection and the _ possibility 
of other causes of damages than defect in the wind-screen 
which broke. 

On the whole, however, the reasonable manufacturer 
had been fighting a losing battle. His first and perhaps 
his most serious setback had been the decision of Lawrence, J., 
in Brown v. Cotterill, 51 T.L.R. 21, in which a tombstone 
had fallen and injured a young woman. The learned judge 
had held that the monumental masons were in proximate 
relationship with every person who might at any time visit 
the graveyard. In Shalfool v. Noval, Lld., 51 T.L.R. 551, 
the defendants had negligently fitted a sidecar to a motor- 
cycle, and the plaintiff’s wife had been injured ; Lewis, J., 
had found that the sidecar was to the defendants’ knowledge 
to be used without further tests and that inthe circumstances 
the defendants were liable. In Gransfield v. British Insulated 


progress 





Cables Lid. {1937| 4 All E.R. 382, a bull-ring used for sup- 
porting overhead electric wires had a welding defect and 
broke when in use. The defect could have been discovered 
by a dynamometer test. Hawke. J., held that the existence 
of the manufacturer’s duty depended on whether there was an 
opportunity for examination, and not upon whether the 
manufacturer could) reasonably contemplate that — such 
examination would in fact take place. He rejected the 
suggestion that the duty to take care arose whenever the 
manufacturer did not contemplate that someone would make 
an effective immediate test of his products. This was a 
most important distinction for the reasonable manufacturer, 
In the present state of the authorities it was difficult for 
him to be certain of the extent of his duty. Almost any 
article could be examined and tested unless it was in a sealed 
bottle or tin, or would be destroyed by testing. In Mr. Barry’s 
opinion it would be very unsafe for the manufacturer to 
rely upon the bare possibility of an intermediate test: unless 
in the ordinary course of business such tests were usually 
carried out by the middleman or the ultimate consumer, 
Whether possibility, probability or opportunity were the 
correct terms, the manufacturer must anticipate that the 
courts would lay considerable stress 
reasonableness. 

The repairer appeared to be in much the same position as 
the manufacturer. The liability of the distributor had yet 
to be defined, probably by actions in which the manufacturer 
and distributor would be joined as co-defendants. Donoghue’s 
Case not only affected the reasonable man in his capacity 


as a private citizen voluntarily supplying commodities 
to the public. but had been used with devastating effect 
against water undertakers: Barnes v. Iriwell Valley Water 


Board (1939] 1 K.B. 21; Read v. Croydon Corporation (1938), 
82 Sou. J. 991. The reasonable landlord or vendor of real 
property had entrenched himself in a remarkably strong 
position, but it was doubtful whether all his fortifications 
could withstand the full onslaught of Donoghue’s Case. 


Solicitors’ Benevolent Association. 


The monthly meeting of the Directors was held at 
No. 60, Carey Street, W.C.2, on Wednesday, Ist March, 
Mr. H. F. Plant. M.C.. was in the chair, and _ the 


following Directors were present: Mr. H. White, M.A., 
Vice-Chairman (Winchester), Mr. G. L. Addison, Mr. G. (, 
Blagden, M.A., LL.B., Mr. G. K. Buckley (Preston), Mr. A. J. 
Cash (Derby). Sir Edmund Cook, C.B.E., LL.D.. Mr. T. G. 
Cowan, Mr. C. H. Culross, Mr. T. S. Curtis, Mr. W. H. Day 
(Maidstone), Mr. E. F. Dent, Mr. R. Farmer (Chester), Mr. A. N. 
Hickley, B.A., Mr. C. W. Lee, J.P., Mr. C. G. May, Mr. F. J. 
Morse, Mr. L. F. Paris (Southampton), Mr. G. S. Pott, B.A.. 
Mr. W. N. Riley, M.A. (Brighton), and the Secretary. £1,241 
was distributed in grants to necessitous cases and sixty-six 
new members were admitted. 


Manchester & District Medico-Legal Society. 


An ordinary meeting of the Manchester & District Medico- 
Legal Society was held at the Reform Club, Manchester 
on 24th February. The President, His Honour Judge Leigh. 
occupied the chair, and thirty-two members and four guests 
signed the attendance book, which was introduced for the 
first time. The President introduced Dr. Renshaw, who 
gave a fascinating paper entitled: ‘The Pathologist’s 
Assistance in the Investigation of Murder.’’ The discussion 
was opened by Dr. Moir, who was followed by Dr. Dyson and 
Dr. Pether. Dr. Renshaw then gave a further part of his paper. 
which was followed by further comments by Mr. Jalland and 
Mr. Neville Young. 


Gray’s Inn Debating 


The Society Annual Ladies’ Night Debate was held on 
Thursday, the 2nd February, in Gray’s Inn Hall, by kind 
permission of the Treasurer and the Masters of the Bench. 
Members and their guests were received by the President 
(Mr. S. N. Grant-Bailey) and the Vice-President (Mr. E. 
Rtoger Wakefield). The motion ‘‘ That marriage is a handicap 
to success *’ was proposed by Mr. Godfrey Winn and opposed 
by the Very Rev. the Dean of St. Paul’s, Dr. W. R. Matthews. 
Mr. Tom Harrisson spoke third and Dr. Marie Stopes spoke 
fourth. The proposer then replied, and on a division th: 
motion was lost by fifty votes. After the debate the members 
and their guests were entertained to refreshments by the 
Masters of the Bench in the Pension Rooms. Two hundred 
and forty members and were present. Amongst 
those who accepted invitations were: The Treasurer of 
Gray's Inn (Mr. A. Andrewes Uthwatt) and Mrs. Andrewes 
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Uthwatt, Mr. Bernard ‘Campion, K.C., and Mrs. Campion 
Mr. R. E. Dummett, Mr. Justice and Lady Hodson, Mr. Trevor 
Watson, K.C., and Mrs. Watson, Mr. N. L. C. Macaskie, K.C., 
and Mrs. Macaskie, Sir Miles Mattinson, K.C., and Lady 


Mattinson, Lord Porter, Sir Albion Richardson, K.C., Sir 
Sidney Barton and Lady Barton, Mr. S. W. Bunning, 


Mrs. Storry Deans, Mrs. W. R. Matthews, Mr. and Mrs. F. A. 
Sellers and Mr. O. Terry. 


The Hardwicke Society. 

A meeting of the Society was held on Friday, 24th February, 
in the Middle Temple Common Room, the President (Mr. Lewis 
Sturge) in the chair. Mr. Lawrence Travers moved: ‘‘ That 
we suffer from too much education.”” Mr. W. A. Turnbull 
opposed. There also spoke: Mr. Sadler, Mr. V. Vibert, 
Mr. J. EK. Harper, Mr. D. Riddiford, Mr. C. O. Cummins, 
Mr. A. C. Douglas, Mr. Stephen Mayer, Mr. Norman Edwards 
(Hon. Treasurer), Mr. T. F. Southall, Miss D. K. Belcher, 
the President (having vacated the chair), Mr. M. N. Cochrane, 
Mr. Richard Hunt (Hon. Secretary) and Miss Morgan Gibbon. 
The hon. mover having replied, the House divided, and the 
motion was lost by two votes. 


Referees (Landlord and Tenant Act, 1927) 
Association. 
ANNUAL MEETING. 

The eleventh annual general meeting of the Referees 
(Landlord and Tenant Act, 1927) Association was held 
recently in a committee room of the National Liberal Club 
in Whitehall Place, S.W., and Mr. S. P. J. Merlin, Chairman 
of the Association, presided. 

In a brief address on the working of the Landlord and 
Tenant Act, 1927, during the past year, Mr. Merlin referred 
to two High Court decisions of importance to referees : 
Lambert v. Woolworth, 82 Sou. J. 414, and Freeman v. Dartford 
Brewery Co., 159 L.T. 62. A discussion followed on the 
second of these cases and afterwards on a problem of interest 
to referees submitted by Mr. J. A. K. Ferns, of Stockport. 

Tributes were also paid to the late Mr. J. G. Head (Vice- 
Chairman) and a resolution was passed in appreciation of his 
services. 

Mr. B. M. Goodman (Hon. Treasurer) presented the financial 
statement for the year 1937-38 and it was unanimously 
adopted. 








Parliamentary News. 
Progress of Bills. 
House of Lords. 


Bootle Corporation Bill. 
Read Second Time. 
Cancer Bill. 
Read Second Time. 
City of London (Various Powers) Bill. 
Reported, with Amendments. 
Maryport Harbour Bill. 
Read Second Time. 
Mining Industry (Welfare Fund) Bill. 
Reported, without Amendment. {9th March. 
Ministry of Health Provisional Order (Blackburn) Bill. 
Read Second Time. {15th March. 
Ministry of Health Provisional Order (Hastings) Bill. 
Read Second Time. {15th March. 
Ministry of Health Provisional Order (Leyton) Bill. 

Read Second Time. | L5th March. 
Ministry of Health Provisional Order (Luton Extension) Bill. 
Read Second Time. {15th March. 

Official Secrets Bill. 
Read Third Time. 

Patents and Designs (Limits of Time) Bill. 
In Committee. 

Prevention of Fraud (Investments) Bill. 
In Committee. i l4th March. 

Scottish Union and National Insurance Company Bill 

[Substituted Bill}. 

Read First Time. 


|} 14th March. 
{15th March. 
{Sth March. 


{9th March. 


{14th March. 


{14th March. 


{Sth March. 


House of Commons. 


China (Currency Stabilisation) Bill. 
Read First Time. 

Exeter Extension Bill. 
Read Third Time. 


{15th March. 


{15th March. 





Local Authorities (Enabling) Bill. 
Second Reading negatived. 

Local Government Superannuation Bill. 
Read First Time. [18th March. 
London and North Eastern Railway (Superannuation Fund) 

Bill. 
Committed. 
London Midland and Scottish Railway Bill. 
Committed. 
Official Secrets Bill. 
Read First Time. {15th March. 
Public Health (Coal Mine Refuse) (Scotland) Bill. 
Read Second Time. {10th March. 
Unemployment Insurance Bill. 
tead First Time. 
Willenhall Urban District Council Bill. 
Amendments considered. 


{| LOth March. 


[14th March. 


[14th March. 


19th March. 


{14th March. 


Questions to Ministers. 
HIGH COURT AND ASSIZES (DELAYS). 

Mr. LIpDALL asked the Attorney-General approximately. 
how many cases are now due for trial in London and the 
provinces, and how many of them have been in the list for 
more than six months, as compared with the 2,000 cases at 
Ist January, some of which had been in the list for nine 
months; and will he now appoint several additional 
Commissioners of Assize to enable justice to be obtained within 
reasonable time, notwithstanding the help already given by 
the two new judges of the King’s Bench assisted by three 
Lords Justices ? 

THE ATTORNEY GENERAL (Sir Donald Somervell): On 
6th March 1,307 cases were awaiting trial in the King’s Bench 
Division, out of which 140 cases had been entered for more 
than six months. Of these latter, twenty-six would have 
been tried at an earlier date had they not been postponed 
at the request of the parties. I have not the figures of cases 
set down for trial in the provinces but | do not believe there 
are at the present time arrears in these lists, and I have 
therefore no reason to suppose there is any case in these lists 
entered for more than six months. As I stated in reply to 
the hon. Member for West Newcastle-upon-Tyne (Sir J. Leech) 
on 15th February, I cannot adopt the suggestion made by 
my hon. Friend. I have every hope that the measures 
described in the answer which I gave to the hon. Member 
for West Newcastle-upon-Tyne will be effectual, and it is 
not proposed to take any further step in the matter until a 
fair trial has been given to those measures. [15th March. 





Legal Notes and News. 


Honours and Appointments. 

It is officially announced that the King has been graciously 
pleased to approve that Mr. MANDAKULATHUR PATANJALI 
SASTRI may be appointed a Puisne Judge of the High Court 
of Judicature in Madras, in the vacancy created by the 
appointment of Sir Srinivasa Varadachariar*to be a Judge 
of the Federal Court in India. 

The Lord Chancellor has appointed Mr. Brrrkam 
CHRISTIAN to be a member of the Committee on the Law 
of Defamation presided over by Lord Porter. Mr. Christian 
was called to the Bar by Lincoln’s Inn in 1896. 

Mr. R. M. FRANKLIN, M.A., LL.B. Cantab., at’ present 
Acting Town Clerk has been appointed Town Clerk of 
Finchley, as from the Ist April, 19389. Mr. A. V. WiLLIAMs, 
B.A., Assistant Solicitor, has been appointed Deputy Town 
Clerk, and Mr. R. H. WitutAms, Law Clerk, has been promoted 
to Assistant Solicitor, as from the same date. Mr. Franklin 
was admitted a solicitor in 1928, Mr. A. V. Williams in 1936, 
and Mr. R. H. Williams in 1933. 


Mr. G. Vivian Hunt, B.A., LL.B. Cantab., solicitor, has 
been appointed Chairman of the Sheffield Council of Social 
Service in succession to Dr. A. W.. Pickard-Cambridge. 
Mr. Hunt, who was admitted a solicitor in 1929, is a partnet 
in the firm of Messrs. Wake, Smith and Fielding, of Sheftield. 

Mr. A. F. GREENWOOD, M.A., LL.B. Cantab., Deputy ‘own 
Clerk of Gloucester since 1935, has been appointed Town 
Clerk of Leamington Spa. Mr. Greenwood, who was admitted 
a solicitor in 1930, was formerly an Assistant Solicitor at 
Leeds. 

Mr. J. D. ROWLAND, Deputy Town Clerk of Chorley since 
1936, has been appointed Town Clerk of the City of Durham, 
as from the 3rd April next. Mr. Rowland, who was admitted 
a solicitor in 1933, was formerly Assistant Solicitor to th 
Burton-upon-Trent Corporation. 
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Mr. A. D. HARVEY, Assistant Solicitor to Ealing Corporation, 
has been appointed Town Clerk of Dunstable, Bedfordshire. 
Mr. Harvey was admitted a solicitor in 1938. 


Notes. 

The 107th Anniversary Festival Dinner of the 
Clerks’ Society, will be held at the Connaught 
Monday, 20th March, at 7 p.m. 

A meeting of the Gray’s Inn Debating Society will be held 
in the Common Room, Gray’s Inn, on Tuesday, the 2I1st 
March, at 8.15 p.m. The motion before the House will be : 
“That the poor are pampered.” 

One of the oldest’ magistrates’ 
Mr. Hugh Singleton, of Blackpool, has announced his forth- 
coming retirement, to take effect from Ist April. Mr. Singleton, 
who is eighty-one, entered the office of the magistrates’ clerk 
as a boy in 1872. 

The Masters of the 


United Law 
Rooms, on 


clerks in the country, 


Bench of the Middle Temple have 
awarded Blackstone Entrance Scholarships to Mr. M. H. 
Bower, of Trinity College, Cambridge; Mr. C. L. Dowell, 
of Trinity College, Cambridge, and Mr. H. H. V. Forbes, of 
Trinity Hall, Cambridge. 

An ordinary meeting of the Medico-Legal Society will 
be held at Manson House, 26, Portland Place, W.1, on Thurs- 
day, 23rd March, at 8.30 p.m., when a paper will be read 
by Dr. Gerald Slot, Col. Parkes, D.S.O., and Capt. G. M.Eden, 
on: ‘* The Street Accident.”’ 

Giving judgment in a case at Lincoln County Court last 
Monday, His Honour Judge Langman said that the tenant of 
a house had no right to paint brass taps without the owner’s 
consent and had no right to convert a lawn into a garden even 
though by doing so an improvement was effected. 

The directors of the 
Limited, have 
the counties of Yorkshire 
pleasure to announce that 
accepted a seat on such board : 
Kt., J.P. (chairman); Mr. 
Airey, Kt. 


Legal & General Assurance Society, 
decided to form a local board of directors for 
and Lancashire, and have the 
the following gentlemen have 
Sir Ronald Wilfred Matthews, 
Cyril A. Nicholson ; and Sir Edwin 
Births. 

STEDMAN.—On 2nd March, 1939, at Inver-Avon, 
Pauncefote Road, Boscombe, Hants, Margaret Sophia (youngest 
daughter of the late Wm. Poore Clarke, J.P., Oxon), wife 
of Thos. Gurney Stedman, Solicitor (youngest 
late Dr. James Stedman), of a son (David Gurney). 


Wills and Bequests. 


Major Newson Littlewood Garrett, solicitor, of Kensington 
and of Lincoln’s Inn, left £25,952, with net personalty £24,217. 


Mr. William Sutton, solicitor, of Newcastle-upon-Tyne, 
left £36,966, with net personalty £31,537. 








Court Papers. 
Supreme Court of Judicature. 


Rota oF REGISTRARS IN ATTENDANCE ON 


EMERGENCY JUSTICE 


FARWELL. 


APPEAL CouRT Mr. 
Rota. No. I. 

Mr. Mr. Mr. 

Jones Ritchie Hicks Beach 

Ritchie Blaker Andrews 

Blaker More Jones 

More Hicks Beach Ritchie 

Hicks Beach Andrews Blaker 

Andrews Jones More 


Group B. 
Mr. Justice Mnr. Justice 
CROSSMAN. Morton. 
Non- Witness. Non- Witness. 
Witness. Witness. 
Mr. Mr. Mr. Mr. 
Blaker Jones Andrews More 
More Ritchie Jones Hicks Beach 
Hicks Beach —_ Blaker Ritchie Andrews 
Andrews More Blaker Jones 
Jones Hicks Beach More Ritchie 
Ritchie Andrews Hicks Beach Blaker 


*The Registrar will be in Chambers on these days, also on the days 
when the Court is not sitting. 


Group A. 
Mr. Justice Mr. Justice 
BENNETT. SIMONDs. 


son of the. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 23rd March 1939. 
Middle 


Div. Price 
Months. 15 Mar. 
1939. 


a -Approxi- 
mate Yield 
with 


Flat 
Interest 


d. 
6 


ENGLISH GOVERNMENT epee: 
Consols 4% 1957 or after .. FA 106} 
Consols 24% ; - ¢% .. JAJO, 704 
War Loan 34% 1952 or after .. JD 984 
Funding 4% Loan 1960-90 MN 109} 
Funding 3% Loan 1959-69 AO 94}xd 
Funding 249/ Loan 1952-57 .. ID 93} 
Funding 24% Loan 1956-61 AO 86$xd 
Victory 4% Loan Av. life 21 years MS) 107} 
Conversion 5% Loan 1944-64 MN) 112 
Conversion 34% Loan 1961 or after AO, 97} 
Conversion 3% Loan 1948-53 .- MS} 983 
Conversion 24% Loan 1944-49 .- AO} 963 
National Defe nee Loan 3% 1954-58 JJ 963 
Local Loans 3% Stock 1912 2 orafter JAJO) 82} 
Bank Stock .. ¥ i. .« AO 3264 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. bye si JJ 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after ae. ae JJ 
India 44% 1950-55 : MN 
India 33% 1931 or after .. JAJO 
India 3% 1948 or after ; . JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% “ T.F.A.”’ Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 JJ 
Australia (Commonw’th) 3% 1955-58 AO 
*Canada 4% 1953-58 - ae MS 
Natal 3% 1929-49... r > JJ 
New South Wales 34% 1930-50... JJ 
New Zealand 3% 1945 ‘ as AO 
Nigeria 4% 1963 oa % - AO 
Queensland 34% 1950-70... = JJ 
*South Africa 34% 1953-73 .. - JD 
Victoria 34% 1929-49 a 
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CORPORATION STOCKS 
Birmingham 3% 1947 or after a JJ 
Croydon 3% 1940-60 .. .* .* AO 
*Essex County 34% 1952-72 es JD 
Leeds 3% 1927 or after oh JJ 
Liverpool 34% Redeemable by agree- 
ment with holde srs or by purchase. 
London County 24% Consolidate od 
Stock after 1920 at ‘option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 
Manchester 3% 1941 or after = FA 
Metropolitan Consd. 24% 1920-49 .. MJSD 
Metropolitan Water Board 3% “‘ A” 
1963-2003 .. . 20 
Do. do. 3% “ B”’ 1934-2003 -- MS 
Do. do. 3% “E” 1953-73 pe JJ 
*Middlesex County Council 4% 1952-72 MN 
* Do. do. 44% 1950-70 MN 
Nottingham 3% Irredeemable MN 
Sheffield Corp. 33% 1968... a JJ 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture .. JJ 
Gt. Western Rly. 44% Debenture .. JJ 
Gt. Western Rly. 5% Debenture .. JJ 1154 
Gt. Western Rly. 5% Rent Charge .. FA 1103 
Gt. Western Rly. 5% Cons. Guaranteed MA 105 

Gt. Western Rly. 5% Preference .. MA _ 84 

Southern Rly. 4% Debe snture , JJ 983 
Southern Rly. 4% Red. Deb. 1962- 67 JJ 1014 
Southern Rly. 5 Guaranteed MA 108} 
Southern Rly. 5% Preference MA 964 
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* Not available to Trustees over par. 
¢ In the case of Stocks at a premium, the yield with redemption nas been calculated 
at ‘the earliest date ; in the case of other Stocks, as at the latest date 











